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Current Topics. 

Some very nice questions of law have 
arisen recently in connection with the auth- 
orized, as well as the unauthorized, use of 
motor cars by chauffeurs. One of these was 
decided by the Appellate Division of the Su- 
preme Court of New York in reversing the 
verdict obtained by Geo. Cunningham 
against Burton S. Castle, owner of an auto- 
mobile by which Cunningham was struck and 
injured at a time when the machine was be- 
ing operated by Harry Boes, chauffeur for 


Mr. Castle. The court, unfortunately, was 


divided, Justices Scorr and INGRAnNAM con- 
curring in the prevailing opinion written by 


Justice CLuarKer, that “it may be that if 
would be wise in the public interests that re- 
sponsibility for an accident caused by an au- 
tomobile should be affixed to the owner, ir- 
respective of the person driving it, but the 
Justice Hoven- 
ton wrote the dissenting opinion and Justice 
McLaventin concurred with him. The 
testimony revealed the fact that Mr. Castle 
had loaned the machine to Boes for his pri- 
vate use at the time of the accident. In 
charging the jury, the trial justice said: 
“But I charge you that the fact that the machine 
was at the time in possession of and driven by the 
chauffeur, with the owner’s permission, puts upon 
the owner the same degree of liability for the chauf- 
feur’s negligence, if any, as would have been im- 


lav does not so provide.” 





posed upon him if the chauffeur were then engaged 
in tue personal business of the defendant.” 

Exception was taken to this charge, and 
Justice CLARKE’s opinion says: 

“Tf a gamekeeper had borrowed his master’s gun 
and had gone from the estate on a hunting expedi- 
tion of his own and had negligently shot a man, 
would the master be responsible because he was using 
that instrumentality which might be dangerous— 
the gun? I reach the conclusion that upon principle 
and authority the charge was fatally erroneous in 
the matter excepted to.” ‘ 

As to the unauthorized use of motor cars 
by chauffeurs, the law appears to be some- 


what plainer 





at least, a way has been found 


to stop this dangerous practice. Automobile 
owners have hit on the expedient of testify- 
ing to damages sustained by their cars 


through wear and tear, and thus mulcting 
the gay chauffeurs who indulged in “ joy 
rides ” to such an extent that they are likely 
to hesitate before taking out the cars without 


permission. Even the most astute lawyers 
have been somewhat puzzled to decide 


whether such act really constituted a 


crime, and it so, what crime. 


an 





A cemetery association, the regulations of 
which provided that its lots were to be used 
exclusively for the burial of the white race, 
sold adjoining lots to H., and R. buried 
I. ob- 
jeeted, and applied for an injunction. In 
Hertle v. Riddell et al., 106 Southwestern 
Reporter, 282, the Kentucky Court of Ap- 
peals held H. was entitled to a mandatory in- 


in her lot the careass of her pet dog. 


junction to compel removal of the dog, as its 
interment was contrary to the rules of the as- 
sociation, that, if the burial of dogs were per- 
mitted in a cemetery, donkeys, horses or bulls 
might be interred at the dictates of the freak- 
ish faney of the owner, and that contracts for 
the immunity of the resting places of the 
dead from outrages of this kind, being in 
harmony with the sentiment of all men, were 
enforceable. 


Tn a recent case the defendant so arranged 
a gun within his trunk that his landlady, in- 
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spired with curiosity, opening it, was killed 
by its discharge. Defendant was convicted 
of murder in the second degree; but, because 
of some legal technicality in the selection of 
the jury, his conviction was reversed. How- 
ever, the Washington Supreme Court, in 
State v. Marfaudille, 92 Pacific Reporter, 
939, remarked that a warning by accused to 
decedent would be no defense, unless her act 
was with intention to cause self-destruction, 
nor would a lack of intent to kill the particu- 
lar person who fell a victim be any excuse. 





In the interrogation of Mr. Harriman dur- 
ing an investigation by the Interstate Com- 
merce Commission, he refused to answer the 
questions asked him concerning his opera- 
tions. In Interstate Commerce Commission 
v. Harriman et al., 157 Federal Reporter, 
432, it was contended that Congress had no 
- power to make such investigation or to dele- 
gate any such power to the Commission. The 
United States Circuit Court held that re- 
spondents should be compelled to answer the 
questions propounded, saying: 

“No person or company can engage in any com- 
mercial occupation without capital, and the man- 
agement and investment thereof is as much a com- 
mercial instrumentality as is a locomotive or an en- 
gineer, and that the power of Congress extends over 
all instrumentalities of commerce is no longer doubt- 
ful. To me it seems clear that financial regulation 
of corporations engaged in interstate commerce is a 
regulation of that commerce by regulating its most 
potent instrumentality.” 


In Rhode Island an applicant for admis- 
sion to the bar, who has not received a classi- 
cal education or studied at a law school, must 
have studied law three years in some attor- 
ney’s office. The Supreme Court of that 
State, in Re Bosworth, 68 Atlantic Reporter, 
316, held that one who studied law for three 
years under an attorney was not entitled to 
admission, where it appeared that he was not 
in attendance at the attorney’s office during 
the daytime, but was employed during the 
working hours of the day in a department 
store. 





—— 
SS 


A police officer compelled plaintiff, who 
was awaiting arrangements for bail, to be 
photographed and measured by the Bertilloy 
system. Subsequently plaintiff instituted 
mandamus proceedings to compel the destruc. 
tion of the measurements and photograph, 
In Gow v. Bingham, 107 New York Supple. 
ment, 1011, the New York Supreme Court, 
although condemning the action of the police 
department in strong terms, held that, as 
there was no express statutory duty iin posed 
upon the police department to keep such 
records, mandamus would not lie, as such 
remedy lies only “ to compel one to do what 
ought to be done in the discharge of a public 
duty.” 


The parties to the case of Johnson y, 
Saum, 114 Northwestern Reporter, 618, had 
made a settlement of their accounts. It ap- 
peared that plaintiff was indebted to defend- 
ant for $540, in payment of which plaintiff 
transferred to defendant a mare.  Subse- 
quently plaintiff found that he was mistaken 
in supposing himself indebted to defendant, 
and brought action for the recovery of $540. 
Defendant offered to prove that the mare was 
worth not more than $30, which offer the 
court refused, and plaintiff recovered judg- 
ment for $465. The Supreme Court of Towa 
held that recovery should have been limited 
to the value of the mare, expressing the de- 
vout hope that the unfortunate mare, which 
had twice made the journey from the trial 
court and back again, might not be again 
compelled to repeat the dreary round, and 
suggesting to her sponsors that the game was 
not, worth the candle. 





:O0:; 


Varieties of Official Modesty.* 


(By THEODORE SCHROEDER. ) 
[The purpose of this essay is to exhibit a portion 
of the official and juridical evidence to prove that 
“ obscenity,” as used in the statutes by which we 
now destroy the freedom of iue press as to sex dis- 





* Reprinted from the American Journal of Eu- 
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qssion, has no exact or definable meaning. For the 
ehnographical and psychological arguments con- 
jrming the same conclusion the reader is referred to 
the Albany Law Journal for July, 1906; the Medico- 
legal Journal, September, 1907, and Freedom of the 
Press and “ Obscene” Literature. 

All these considerations bear upon the constitu- 
timality of these laws, under contentions briefly out- 
lined by me in the Albany Law Journal for Novem- 
jer, 1907, and elaborated as to other points in the 
Central Law Journal, September 6, 1907, and Janu- 
ary 3, 1908. Here we concern ourselves only with 
the further demonstration of the uncertainty of these 
laws by evidences taken from our variety of judicial 
manifestations of modesty.] 


“ CHASTITY OF RECORDS.” 


The early prosecutions for obscenity of literature 
and art occurred when the influence of puritanism 
was stronger than at present, and a court said: “I 
am for paying some respect to the chastity of our 
records.” (Com. v. Sharpless, 2 Serg. & Rawle, 91- 
113 [Penn. 1815]; Com. v. Tarbox, 1 Cush. [Mass.] 
66; Com, v, Holmes, 17 Mass. 336.) 

And so the rule came to be that indictments need 
not reproduce the alleged obscenity, and that rule is 
If “ records ” can be literally “ chaste,” 
then they can also be deprived of that chastity by 
rape. If, on the other hand, chastity is not a real 
quality of records, then we have the spectacle of a 
judicial tribunal solemnly and deliberately creating 
tules of pleading upon the foundation of a mere 
figure of speech, misconceived as an analogy. The 
English courts have taken the latter view, and upon 
having their attention called to the American prece- 
dents, they pronounced our judicial reason for them 
too “fanciful and imaginary.” (Bradlaugh v. Queen, 
3Q. B. 607-620. See, also, Peop. v. Daniley, 63 
Hun, 579, and State v. Hanson, 23 Tex. 234.) 

The courts of olden times seem to have given but 
alimited sanction to judicial prudery or to the offi- 
tial moral snobbery over “chastity of records.” I 
infer this from the following extract taken from 
“An Explanation Concerning Obscenities,” written 
by the learned Pierre Bayle in the seventeenth cen- 
tury. He says: 

“When a nation are agreed in calling some words 
immodest all members of society are obliged 
to respect it. The courts of justice afford us a re- 
markable instance of it, for lawyers are not allowed 
to repeat such words when they plead for punishment 
of those who have used them in reviling their neigh- 
bors. They will have public modesty respected in 
the hearing of a cause; but when they judge by re- 
port, they not only permit the reporter to mention 
the very words of the offender, though never so ob- 
sene, but also command him to do it. This T have 


” 


till in force. 





fom a counselor in the Parliament of Paris, who 


told me within these few years that, having used a 
circumlocution the first time he reported such a 
cause, the president gave him to understand that 
there was no occasion to have a regard to chaste 
ears, but to judge of the nature of the offence, and 
that therefore he was obliged to speak the very 
words it consisted in. I fancy the Inquisition uses 
the same method.” (V. 5, Critical and Historical 
Dict. 848. Edit. of 1737.) 

We have not to go far back in our own judicial 
history to find a very different judicial conception 
of modesty from that which is now dominant, and 
one wherein “nakedness was so little feared that 
adulterous women led naked through the 
(Remy de Gourmont, Le Livre des Masques, 
p. 184, requoted from Ellis, Studies in Psychology of 
Sex: Modesty, p. 21.) ; 

In England, for several centuries, before and dur- 
ing the eighteenth century, and probably later, in 
order to forestall spurious heirship. the ecclesiasti- 
cal courts compelled widows claiming to be pregnant 
by their deceased husbands to submit to a physical 


were 
streets.” 


examination by the sheriff, in the presence of twelve 
knights and as many women. Later, it became the 
practice also judicially to prescribe the place of her 
abode during pregnancy, and to require that parturi- 
tion take place in the presence of five women ap- 
pointed by the next of kin. Other women, to a fixed 
limit, might be present; but all must first submit 
to a physical examination as to their own preg- 
nancy, before being admitted to the chamber of par- 
turition. (Nelson’s Rights of the Clergy, pp. 78-80 
(A. D. 1709). 

The above-described mode of judicially determin- 
ing material sexual facts, and the “ judicial con- 
gress,” which will be presently discussed, are both 
the outgrowth of a very ancient custom of judicially 
and ecclesiastically determining the virginity of wo- 
Even in the last 
decade of the nineteenth century a Mormon chief of 
police in Salt Lake City, Utah (but without statu- 
tory authority), compelled some young girls, arrested 
on a suspicion as being “ street-walkers,”—which. 
however, proved unfounded—to submit, at the police 
station, to an examination as to their virginity. A 
decade later a “ gentile” judge of the juvenile court 
in the same city ordered a like examination under 
like circumstances, and again without finding any 
evidence of lost virginity. If it were not for our 
legislatively enforced ignorance of sexual matters it 
would have been known that examinations of the 
hymen furnishes no evidence as to chastity. See 
May. R. W. Shufeldt, M. D.. in Pacifie Medical Jour- 
nal for January, 1906. 

Out of such prastices among the early Christians 
evolved the “ judicial congress,’ by which a wife 
might demand of a husband charged with impotency 
‘in an action for marriage dissolution, or the husband 


men by physical examination, 
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might offer to give ocular demonstration of his ca- 
pacity for copulation, by its consummation in the 
very presence of the court. 

“Pope Gregory the Great, who was raised to the 
pontificate in 590, appears to have been the first to 
confer upon bishops the right of deciding this kind 
of questions. The great antiquity of this 
custom is proved by the seventeenth article of the 
Capitulars of Pepin, in the year 752, which bears a 
direct allusion to it; inasmuch as that article es- 
tablishes as a principle, that impotency of a husband 
should be considered as a lawful cause for divorce, 
and that the proof of such impotency should be 
given, and the fact verified, at the foot of the cross. 
That the ‘congress’ originated with the church, who 
considered it as an efficacious means for deciding 
questions of impotency, is still further proved by the 
President Boutrier and by other writers, who assert 
that the ecclesiastical judges of other times were 
alone empowered (to the exclusion of all secular 
ones) to take cognizance of cases of impotency. It 
is well attested that during the sixteenth and seven- 
teenth centuries all the courts of law in France held 
the opinion that a marriage be annulled on the de- 
mand of a wife who claimed the congress.” 
port, On the Powers of Reproduction, p. 52.) 

The erudite Pierre Bayle has preserved for us 
some of the arguments by which was justified this 
practice of judicial decrees ordering a sexual inter- 
course in the presence of the court, as a means of 
determining an issue of potency. 
follows: 

“The congress is the usual and most certain proof 
that can be used in a case of impotency; witness 
Lucian in his Eunuchus. ‘Nee inimicum videri de- 
bet probationis genus quod solum est,’ says Quinti- 
lian in his seventh declamation; at least the 
bishops’ courts in France have admitted it, and the 
court has authorized it by several decrees, particu- 
larly that of the 20th of January, 1597, made 
against one who, being accused of wanting testicles, 
would not submit to it. 

“Certainly the best precaution that can be used 
is to come to an actual trial; especially when we 
are induced to it by a desire of peace, which will 
best excuse a lawful copulation, though done openly, 
than all clandestine doings can justify an unlawful 
divorce. Otherwise it would be an absurd thing to 
admit, for the proof of adultery, the evidence of one 
who should say that he has seen, and likewise that, 
in order to avoid the supposition of a child, the civil 
law should permit the inspection of a woman; and 
. yet that, to justify the validity of a marriage 
(which is a thing much more important), one should 
be unwilling to see, impactum Thyrsum horto in 
cupidinis. . . 

“It is to no purpose to say that his wife, pre- 
tending to modesty when it is too late, and upon an 


( Daven- 


He quotes as 











es 
ee 


occasion when it is not necessary, objects that she 
would be ashamed to have her secret parts inspected, 
and to go to the congress; for she must be forced to 
it, since she has brought things to such a pass. 

“T add, that in such cases the inspection is usual, 
so that it cannot be said that there is any injustice 
in requiring that which is practiced by the common 
law; for we learn from St. Cyprian in his epistles, 
and from St. Augustine and St. Ambrose, that jn 
cases relating to the defloration of virgins, inspee- 
tion has always been practiced; nay, we are told by 
Clemens Alexandrinus (7 Strom.), and by Suidas 
in verbo Jesus, that the Virgin Mary submitted to 
it, the sanhedrim of the high priests having ordered 
that she should be inspected, to discover whether 
she remained a virgin, and whether our Lord, whom 
they had a mind to adopt into their own order, 
should be matriculated in their registers as the son 
of Joseph, or as the son of the living God and of a 
virgin-mother. Chaffaneus recites the story at 
length in the fourth part of his Catalogus gloriae 
mundi, distinct. 6.” (4 Bayle’s Historical and Criti- 
eal Dict. 805. Edition 1737.) 

The date of origin of this “ judicial commerce” 
appears to be in doubt. In the district of the Par- 
liament of Paris it was abolished February, 1677, 
and the judicial custom then reverted to the physi- 
cal examination of the sexual parts; but elsewhere 
the trial by judicial commerce continued to be the 
accredited method of determining impotence. From 
the standpoint of our present modesty, the physical 
examination, not in the presence of the court, did 
not much improve the situation, for we are informed 
that “the men have, in some trials, inspected the 
women, and the women have been admitted to in- 
spect the men.” At present, the former would not 
be deemed so intolerable if the men were physicians, 
but to have women physicians thus examine men 
would seem to us much more intolerable. This dis- 
tinction, let it be remembered, has no logical foun- 
dation, but rests only in our difference of educated 
emotions as associated with the differences of sex. 
In other jurisdictions the “ judicial commerce” was 
retained to a later period. (4 Bayle’s Hist. and 
Crit. Dict. 803 to 807. Edition of 1737; Davenport 
On the Powers of Reproduction, pp. 47 to 60.) 

CONFLICT AS TO THE NUDE IN ART. 

Very many people to this day entertain the same 
view about the immorality of all nudity in art as 
that which was expressed -y St. Chrysostom in 
these words: “A naked image and statue is the 
devil’s chair.” 


A JUST AND REASONABLE REPREHENSION AGAINST 


NAKED BREASTS, 28. 


The contrary view is thus expressed: “ Nakedness 


is always chaster in its effects than partial clothing. 
A study of pictures or statuary will alone serve 
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to demonstrate this.” As a well-known artist, Du 
Maurier, has remarked (in Trilby), it is “a fact 
yell known to all painters and sculptors who have 
used the nude model (except a few shady pretend- 
es, whose purity, not being of the right sort, has 
gone rank from too much watching) that nothing 
isso chaste as nudity. Venus herself, as she drops 
her garments and steps on the model-throne, leaves 
hind her on the floor every weapon in her armory 
by which she can pierce to the grosser passions of 
nen.” Burton, in his Anatomy of Melancholy (Part 
Jl, see. ii, subsee. iii), deals at length with the 
“allurements of love,” and concludes that the 
“greatest provocation of lust are from our apparel.” 
(Ellis, Psychology of Sex: Modesty, 39, and Erotic 
Symbolism, p. 15. See, also, Fables of the Female 
Sex, p. 62. [1766.]) 

The Rev. Frederick George Lee. in an expostula- 
tion with the Royal Academy of Art, at considerable 
length endorses the position of St. Chrysostom, 
above quoted; but the academy continues to hold to 
the contrary view. Dr. Lee in part says: 

“Permit me, in the remarks being made, to start 
vith the axiom that nothing should be represented 
ty the artist’s brush for exhibition in public which 
may not be rightly and properly looked upon by the 
yeople in general (p. 7). They [pictures of 
the nude] offend against Christian morals, directly 
pervert good 
p. 10)” 
Further on he tells us of a London prostitute who 
thought to make some honest shillings by becoming 
anude model to the life-class of an art school. Af- 
tr much hesitancy, she disrobed, and from behind 


taste, and distinctly maim modesty 


a temporary curtain model’s 
stage. 

“On doing so, and finding herself suddenly under 
the glare of gaslight, naked, before forty or fifty 
tudents, the poor frightened creature threw up her 
ams, and with a shriek fell fainting on the floor. 
she, uttering fearful language, 
dished the money on the ground, huddled on her gar- 
nents, and rushed from the place in a storm of pas- 
sion.” (Lee, Immodesty in Art, 13.) 

Here, then, we have a clear portrayal of two dis- 
tinct and conflicting conceptions of modesty: St. 
Chrysostom, the Rev. Dr. Lee, and the unfortunate 
woman representing the one, and Du Maurier, the 
professional model, and_ the psychologist 
representing the other. 

Our obscenity statutes give us no information as 
0 whether the legislature intended to endorse the 
postitute’s conception of modesty, or that of the 
ean-minded, unblushing, and unashamed profes- 
‘ional models who daily exhibit themselves in nudity 
\ione the life-classes of every art school in the civi- 
lied world. While the statute gives us no clew as 
0 which conception of modesty is adopted, the ju- 


stepped upon the 


(n recovering, 


sexual 





dicial legislation upon the subject seems to favor 
the latter. (People v. Mueller, 96 N. Y. 408, 48 Am, 
Rep. 635; U. 8. v. Smith, 45 Fed. Rep. 477.) 


RABELAIS AND BOCCACCIO. 


In England a publisher, to escape criminal pun- 
ishment, has consented to destroy his stock of Rabe- 
lais and Boccaccio.* In Indiana a village bookseller 
was induced to plead guilty and pay a fine of $5 
for sending through the mail an obscene book, to 
wit, Decameron of Boccaccio. On the strength of 
this a postoffice inspector affirms “this book has 
been declared non-mailable”.; The United States 
District Court of Utah also had before it an unex- 
purgated edition of Boccaccio on an indictment of 
its obscenity. Accompanying the book were some 
loose laid-in pictures, which the court instructed the 
jury were “obscene, lewd and lascivious under the 
statute, and constituted the very kind of literature 
that the law was aimed against.” No instruction 
was given to the jury concerning the unexpurgated 
edition of Decameron, nor was the question of its 
obscenity even submitted to the jury. The judge 
evidently did not consider it obscene. (See Record 
in U, 8. v. Shepard, in U. 8. Circuit Court of Ap- 
peals, 154, 155.) 

In the State courts of New York a brief to the 
contrary having been submitted by Mr. Comstock, it 
was decided that Rabelais and Boccaccio were not 
obscene. (Matter of Worthington Co., 30 N. Y. Sup. 
361, 62d St. Rep. 115, 24 L. R. A. 110.) 

After the foregoing decision, the United States 
District Court of the Western District of the South- 
ern District of Ohio fined one Stiefel $5 for sending 
Decameron by express from Cincinnati to Crawfords- 
ville, Ind. (See Pub, Weekly, p. 1218, dated April 
21, 1906.) 

Which of these conflicting views is correct, and 
where does the statute fix the standard for deciding 
whether Boccaccio is “obscene” or not? 


IS THE BIBLE “ OBSCENE.” 

Under the laws against “obscene” literature, one 
of the first American prosecutions of note was that 
of the distinguished eccentric, George Francis Train, 
in 1872, He was arrested for circulating obscenity, 
which, it turned out, consisted of quotations from 
the Bible. Train and his attorneys sought to have 
him released upon the ground that the matter was 
not “ obscene,” and demanded a decision on that is- 
sue. The prosecutor, in his perplexity, and in spite 
of the protest of the defendant, insisted that Train 
was insane. If the matter was not “obscene,” his 
mental condition was immaterial, because there was 


no crime. The court refused to discharge the pris- 


*See Buchanan’s On Descending Into Hell, p. 39. 
+See Frankenstein’s A Victim of Comstockism, 





pp. 16-17. 





230 


THE ALBANY 


LAW JOURNAL. 








oner as one not having circulated obscenity, but di- 
rected the jury, against their own judgment, to find 
him not guilty, on the ground of insanity; thus by 
necessary implication deciding the Bible to be crim- 
inally obscene. Upon a hearing on a writ of habeas 
corpus, Train was adjudged sane and discharged. 
Thus an expressed decision on the obscenity of the 
Bible was evaded, though the unavoidable inference 
was for its criminality. (For partial statement see 
Medico-Legal Journal, December, 1906, p. 490; also 
Train’s published autobiography, My Life in Many 
States, p. 328.) 

In his autobiography, Train informs us that a 
Cleveland paper was seized and destroyed for repub- 
lishing the same Bible quotations which had caused 
his own arrest. Here, then, was a direct adjudica- 
tion that parts of the Bible are criminally indecent, 
and therefore unmailable. (Here, I think, Train 
must be referring to the conviction of John A. Lant, 
publisher of the Toledo Sun.) 

In 1895 John B. Wise, of Clay Center, Kansas, 
was arrested for sending “ obscene” matter through 
the mail, which consisted wholly of a quotation 
from the Bible. In the United States court. after a 
contest, he was found guilty and fined. Just keep 
in mind a moment these court precedents where por- 
tions of the Bible have been judicially condemned as 
criminally “obscene,” while I connect it with an- 
other rule of law, The courts have often decided 
that a book to be obscene need not be obscene 
throughout the whole of it, but if the book is ob- 
scene in any part it is an obscene book within the 
meaning of the statute. (U.S. v. Bennett, Blatch- 
ford, 388, Fed. Cas. 14571.) 

You see at once that under the present laws, and 
relying wholly on precedents already established. 
juries of irreligious men could wholly suppress the 
circulation of the Bible, and in some States the laws 
would authorize its seizure and destruction. We 
also have the decision of a Federal court seemingly 
of the opinion that the Bible is “obscene,” but that, 
notwithstanding this fact, a successful prosecution 
thereon is ridiculously impossible. The decision 
reads thus: 

“ As a result [according to the contention of the 
defendant’s counsel] not only medical works, but the 
writings of such authors as Swift, Pope. Fielding, 
Shakespeare, and many others, even the Bible itself, 
would be denied the privileges of the United States 

mails. Undoubtedly there are parts of the writings 
of said authors. and others equally noted, which 
are open to the charge of obscenity and lewdness, 
but any one objecting to such works being carried 
through the mails would be laughed at for his prud- 
ery.” (U.S. v. Harman, 38 Fed. 828.) 

But if “ undoubtedly there are parts” of the Bible 
“which are open to the charge of obscenity and 





lewdness,” as the judge seems to admit, and as John 








Wise and another found out to their sorrow, what 
consolation is it to the convicted man that his per: 
secutors are laughed at for their prudery, while he 
pays a fine, or goes to prison for conduct which he 
could not know to be a crime until after conviction? 

On the contrary side we have the opinion of an 
assistant attorney-general that the Bible is not “oh. 
scene’ in any of its parts, but he carefully points 
out that the law is so uncertain that courts might 
take a different view, Under date of December 4. 
1891, James N. Tyner, in his official capacity as as. 
sistant attorney-general of the United States, wrote 
to E. Q. Morton, Esq., of, Daphne, Ala., as follows: 

“The law is made up of two classes: One con. 
cerns the mailability of obscene, lewd, lascivious or 
indecent publications, and this is determinable by 
the postmaster-general. The other branch of the law 
provides punishment for violating its provisions, 
ind this is enforceable by the courts. I cannot, 
therefore, properly pass upon the ‘liability’ in any 
ease, even if it were submitted in proper form and 
detail, for that would be an attempted usurpation 
of the power of the judicial branch of the govern- 
ment; I can, however, state to you, as I now do, that 
{ do not regard the Holy Bible as a whole, or any 
part of it published separately, as being unmailable 
within the meaning of the laws.” 

Now we demand to know whether the Bible is 
“obscene” in any of its parts, and where is the 
‘tatutory test which determines the question? 


“ CUPID’S YOKES.” 


Another book the history of which strikingly il- 
lustrates the outrageous uncertainty the 
against “obscene literature ” is one entitled Cupid’s 
Yokes; or, The Binding Forces of Conjugal Love. 
An Essay to Consider Some Moral and Physiologi- 
eal Phases of Love and Marriage, Wherein is As- 
serted the Natural Right and Necessity of Sexual 
Self-Government, by E. H. Heywood, The author 
was a rather conspicuous co-laborer of such aboli- 
tionists as Parker and Garrison. He was also the 
author of considerable controversial literature upon 
other subjects. He was convicted, June 25, 1878, for 
sending his pamphlet, Cupid’s Yokes, through the 
mails, and sentenced to two years at hard labor. 
Attorney-General Devens did not consider it “ob- 
scene.” He wrote, under date of January 13, 1879: 

“T do not confound it with those obscene publica- 
tions the effect and object of which is to excite the 
imagination and inflame the passions.” (See Lib- 
erty and Purity, p. 62.) 

President Hayes, in December, 1878, pardoned Mr. 
Heywood—no doubt because to him the pamphlet 
did not seem obscene. 

Before this, D. M. Bennett had been arrested, un 
der the New York State statute, for selling Cupid’s 
Yokes, and the prosecution had been dropped. Just 
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ens 
aa iefore the pardon of Heywood, Bennett was again CONCLUSION. 
hat 


yrested, this time for sending Cupid’s Yokes through In every case we have the more or less pointed 
Pet: B ie mails. He was convicted (see U. S. v. Bennett, | judicial admission that a book or writing about 
, fed. Case No. 14,571), and President Hayes again | whose contents or meaning there is not a suggestion 


he signed a pardon—which, however, was not issued, | of doubt, may be declared criminal or innocent, as 
on? B .cause of some representations that Bennett had | moral idiosyncracies, whim, discretion, caprice or 
(82 Gio been guilty of adultery, (See Liberty and | malice may incline the jury to decide. It could not 
ob. Purity, p. 63.) be made plainer that in every such case the judge 
ints 


or the jury is authorized to exercise an ex post facto 
legislative discretion, under which a conviction is 
reached, and not according to the letter of any sta- 
tute; except as enactments having the formality of 
statute law, by reason of uncertainty seem to auth- 
orize judges—or, in the judicial discretion, juries— 
to exercise such delegated power to define in each 
such case what shall be deemed the criminal law for 
the purpose of that case only. 

Apply the test laid down by innumerable decisions, 
that “no penal law can be sustained unless its man- 
dates are so clearly expressed that any ordinary 
person can determine in advance what he may or 


ght in April, 1878, Mrs. Abbie Dyke Lee was tried 
- 4 Bynder the Massachusetts State statute against sell- 
as- § ing “obscene” literature, which consisted of Cupid’s 
rote Yokes. The jury disagreed, the case was thereupon 
ws: @ dismissed, and the book continued, without molesta- 
‘on- | tion, to circulate in Massachusetts. In 1882 Hey- 
or § yood was again arrested for sending Cupid’s Yokes 
by | through the mails. Judge Nelson, after hearing the 
law pmphlet read, said: “The court is robust enough 
ons, | to stand for anything in that book,” and. quashed 
not, @ the indictment. (See Free Speech: Report of Ezra 
any @ fleywood’s Defense.) 





ens Here, then, we have two convictions, one jury dis- }™ay not do under it,” and this statute here under 
“ ygreement and consequent dismissal, one acquittal |©onsideration is unconstitutional beyond all reason- 
nd beause the book was not “ obscene,” and one pardon J ble doubt, Only thus can we preserve liberty under 
= yon the same ground, and one abandonment of pro- | yovernment by law, as against the arbitrary despot- 
YF wcution, There was never any dispute about the Jism of men. 

= contents or meaning of the book. The uncertainty sa 

is therefore wholly in the law. After five arrests— 

the resulting in one abandonment of prosecution, two 


- “tae ‘ Corporation Law. 
jisharges as not guilty, two convictions—the opin- 


ins of the attorney-general of the United States 
mi of the United States Cireuit Court, and the ju- 
i licial “ constructions ” of the statutes against “ ob- 
a. ff vene” literature as applied to this particular book, 





STANDARD Orn CASE—INTERSTATE COMMERCE ACT— 
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laws ania tt Unirep States Circuit Court oF APPEALS— 
vid’s MAN on earth can tell, even now, whether i — Seen Coe 

ove, mime to send Cupid’s Yokes through the mail. July 22, 1908, 

logi. @ "NY one claims to know whether the law condemns 

As. | ttis book, T ask him to point to a statutory test]. oy on CoMPANY, a corporation organized 
xual § *tich is decisive. and existing under the laws of Indiana, plaintiff 
thor Even if in every case Cupid’s Yokes had been de- in error, v. UNITED STATES OF AMERICA. 

boli- B dared not to be “obscene,” still this would be no 





the B nrotection to the next vendor of the book, because Error to the District Court of the United States 
pon the next jury might reach a different conclusion as for the Northern District of Illinois, Eastern Divi- 


, for Bi) what the law prohibited. Indeed, the courts | sion, 

the night, as courts have done, instruct the jury to dis- The facts are stated in the opinion. 
ibor: BF rgard a precedent of acquittal by another court de- GrosscuP, Circuit Judge, delivered the opinion: 
“6 ob- 


ding that the same matter was not “ obscene.” The writ of error is to the judgment and sentence 
879: EB this I understand to be the effect of all tests of ob-]| of the District Court, finding plaintiff in error in the 
lica: | wenity, and also of the following charge from Judge] sum of $29,240,000 upon a verdict of guilty upon 
the Butler, Eastern District of Pennsylvania, as unoffi-| 1,462 counts of an indictment, each charging plain- 
Lib- tially published by Mr, Comstock, from the official} tiff in error with having, on a date mentioned within 
tenographer’s report. The judge charged: “Tt is] the period from September 1, 1903, to March 1, 
vholly unimportant what may have occurred else-| 1905, unlawfully and knowingly accepted and re- 
where in the consideration of this question, if it] ceived from the Chicago & Alton Railway Company 
wer has been considered; you have nothing to do| a concession in respect of the transportation of cer- 
ul Faith it at this time.’ (U.S. v. Sherman: Morals,| tain property of plaintiff in error therein mentioned, 


pid’s Bot Art or Literature, p. 33.) in interstate commerce, whereby such property was 
Just 
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transported in such interstate commerce at a rate 
less than that named in the tariffs published ana 
filed by said railway company, as required by the 
act to regulate commerce and the act amendatory 
thereof. 

The indictment is based upon section 1 of the act 
approved February 19, 1903, formerly known as the 
Elkins Act, wherein it was provided “that it shall 
be unlawful for any person, persons or corporation, 
to offer, grant or give, or to solicit, accept or re- 
ceive any rebate, concession or discrimination in re- 
spect of the transportation of any property in inter- 
state or foreign commerce, whereby any 
such property shall, by any device whatever, be 
transported at a less rate than that named in the 
tariffs published and filed by such carrier, as is re- 
quired by said act to regulate commerce and the acts 
amendatory thereto, or whereby any other advantage 
is given or discrimination is practiced. Every per- 
son or corporation who shall offer, grant or give, or 
solicit, accept or receive, any such rebates, conces- 
sion or discrimination, shall be deemed guilty of a 
misdemeanor, and on conviction thereof shall be pun- 
ished by a fine of not less than one thousand dollars 
or more than twenty thousand.” The fine actually 
imposed was the maximum penalty provided. 

The provision of the Interstate Commerce Act re- 
lating to the publishing and filing of rates is as fol- 
lows: 

“See. 6. That every common carrier subject to the 
provisions of this act shall print and keep open to 
public inspection schedules showing the rates and 
fares and charges for the transportation of passen- 
gers and property which any such common carrier 
has established and which are in force at the time 
upon its route, 
by any such common carrier shall plainly state the 
places upon its railroad between which property and 
passengers will be carried, and shall contain the 
classification of freight in force, and shall also state 
separately the terminal charges and any rules or 
regulations which in anywise change. affect or de 
termine any part or the aggregate of such aforesaid 
rates, fares and charges. Such schedules shall be 
plainly printed in large type and copies for the use 
of the public shall be posted in two public and con- 
spicuous places in every depot, station or office of 
such carrier where passengers or freight, respec- 
tively. are received for transportation, in such form 
that they shall be accessible to the publie and can 
be conveniently inspected. 

“And when any such common carrier shall have 
established published its rates, fares and 


The schedules printed as aforesaid 


and 


charges, in compliance with the provisions of this 
section, it shall be unlawful for such common carrier 
to charge, demand. collect or receive from any person 
or persons a greater or less compensation for the 





transportation of passengers or property. or for any 





es 


services in connection therewith, than is Specified in 
such published schedules of rates, fares and charges 
as may at the time be in force. 

“Every common carrier subject to the provisions 
of this act shall file with the commission hereinafter 
provided for copies of its schedules of rates, fares 
and charges which have been established and pub- 
lished in compliance with the requirements of this 
section, and shall promptly notify 
of all changes made in the same. 
mon carrier shall also file with said commission 
copies of all contracts, agreements or arrangements 
with other common carriers in relation to any traffic 
affected by the provisions of this act to which it 
may be a party. 


said commission 
Every such com. 


And in cases where passengers and 
freight pass over continuous lines or routes oper. 
ated by more than one common carrier, and the gey- 
eral common carriers operating such lines or routes 
establish joint tariffs of rates or fares or charges 
for such continuous lines or routes, copies of such 
joint tariffs shall also, in like manner, be ‘filed with 
said commission. Such joint rates, fares and charges 
on such continuous lines, so filed as aforesaid, shall 
be made public by such common carriers when di- 
rected by said commission, in so far as may, in the 
judgment of the commission, be deemed practicable; 
and said commission shall from time to time pre- 
scribe the measure of publicity which shall be given 
to such rates, fares and charges, or to such part of 
them as it may deem it practicable for such con- 
mon carriers to publish, and the places at which 
they shall be published (25 Stat. 855; 3 U. S. Com- 
piled Stat. 3156; 3 Fed. Stat. Annotated 827-9).” 

Each count of the indictment is based upon a car- 
load of petroleum and products of petroleum, irre- 
spective of the number of pounds carried by such 
car (in some cases 30,000 pounds, in other cases 
80,000 pounds), and irrespective, also, of whether 
the car constituted the whole or a part only of an 
actual shipment—the plaintiff in error being con- 
victed of as many offenses as there were carloads, al- 
though each carload was in some instances but one 
only in a number of carloads that made up the ship- 
ment, 

From 1 to 885 inclusive the counts charge that 
during the period covered by the shipment the said 
Chicago & Alton Railroad Company, as required by 
law, kept open for public inspection at Whiting and 
Chappell its printed tariffs and schedules then in 
force upon its route, and as required by law filed 
copies of such tariffs and schedules with the Inter- 
state Commerce Commission, which tariffs and sched- 
ules so published and filed showed the rate for the 
transportation of petroleum and products of petro- 
leum in carload lots from Whiting, Indiana, to East 
St. Louis, Tllinois, to be eighteen cents per one hun- 
dred pounds, all of which was well known to the 
plaintiff in error, but that said railroad company, at 





sec 


rie 
sior 
jur 
con 
tho 
int 
suc 
act 


the 





ions 
ifter 
ares 
pub- 
this 
sion 
om 
sion 
ents 
affic 
n it 


per- 
sey- 
utes 
rges 
such 
vith 
rges 
hall 


ses 





THE ALBANY LAW JOURNAL. 


233 





Peel 





| es 


the request and on account of said plaintiff in error, 

did unlawfully engage in the transportation in in- 
terstate commerce from Whiting to St. Louis of the 
property named at a total rate and charge to said 
plaintiff in error for such transportation of six cents 
for each one hundred pounds, under a common ar- 
rangement between the said railway company and 
the Chicago Terminal Transfer Railroad Company, 
for continuous carriage and shipment of such prop- 
erty from Whiting to East St. Louis; wherefore the 
plaintiff in error unlawfully did knowingly accept 
and receive from said railway company the conces- 
son named. The remaining counts of the indict- 
ment from 889 to 1,903 inclusive are in the same 
form as the previous counts (except as to the dates, 
weight, description of property, number of car and 
the like) with this exception, that the transporta- 
tion was charged to be from Chappell, in Illinois, 
to St. Louis, in the State of Missouri—the published 
tariff being charged to be nineteen and one-half 
cents per one hundred pounds, and the total rate and 
charge to plaintiff in error being seven and one-half 
cents for each one hundred pounds. 

There are one hundred and sixty-nine assignments 
of error, taking up seventy-six pages of the printed 
record, In view of the conclusion, however, to which 
we have come, it is unnecessary to review many of 
these assignments, the ones reviewed covering all 
the propositions of law that we deem essential to 
the guidance of the District Court in the event of a 
second trial. Comprehensively stated. the assign- 
ments of error that we shall review relate: 

First. To the view adopted by the trial court, car- 
ried out in its rulings on the admission and exclu- 
sion of evidence, and embodied in its charge to the 
jury, that a shipper can be convicted of accepting a 
lawful rate, even 
though it is not shown as bearing on the matter of 
intent that the shipper at the time of accepting 
such concession knew what the lawful published rate 
actually was; 

Secondly. To the view adopted by the trial court 
that the number of offenses is the number of car- 
loads of property transported, of 
whether each carload constituted the whole or a part 
only of a single transaction resulting in a shipment; 
and 

Thirdly. Whether in the imposition of the fine 
named the trial court abused the discretion vested 
in the court. 

We shall take up these subjects 
stated, the first being whether a shipper can with- 
out error be convicted of accepting a concession 
from the lawful published rate, even though it is 
not shown as bearing on the matter of intent that 


concession from the 


published 


irrespective 


in the order 


the shipper at the time of accepting such conces- 


sion knew what the lawful published rate actually 
was—a view of the law that is embodied in the 


charge and carried out in the ruling excluding cer- 
tain proffered testimony, including that of one Ed- 
ward Bogardus, who, being in absolute charge of 
the traffic affairs of plaintiff in error during the 
period covered by the transactions, offered to testify 
that during that period he did not know anything 
about an eighteen-cent rate over the Alton Railroad; 
that his attention had never been called to any such 
rate by any person or by the examination of any 
document, and that it was his understanding and 
belief, based on what he was told by one Hollands, 
tariff clerk for the Alton Railroad, that the rate 
over the Alton road was six cents, and that such 
rate had been filed with the Interstate Commerce 
Commission. 

Hollands, who was called by the government, had 
previously testified that he had no recollection of 
telling Bogardus that the six cent rate (a commod- 
ity rate) had been filed with the Interstate Com- 
merce Commission. But answering on his voir dire, 
the jury being excused, Hollands further stated that 
he regarded six cents per one hundred pounds as the 
oil rate between Whiting and East St. Louis; that 
he regarded a certain application sheet, which cov- 
ered Whiting at Chicago rates, and the sheet for 
Chicago, taken together, as showing a six cent com- 
modity rate: that whenever he spoke of a rate on 
this commodity between Whiting and East St. Louis 
he had in mind those papers; and that if he had 
been asked by Bogardus or anybody else whether 
there was a rate between Whiting and East St. Louis 
he would have answered that there was, and that it 
was filed, and that such rate was six cents; which 
evidence thus proffered was excluded by the court, 
for the sole reason that, as a matter of fact, as the 
court (not the jury) found the fact to be the appli- 
eation sheet containing this six cent commodity rate 
had not been filed with the Interstate Commerce 
Commission. Had the court found, as a fact, that 
that sheet had been so filed. or, submitting that 
question to the jury, had the jury found that that 
sheet had been so filed, the six cent rate given to 
Bogardus admittedly would have been the lawful 
published rate. 

In addition to this, Bogardus was offered as a wit- 
ness to prove that a tariff prescribing a rate of six 
and a quarter cents per one hundred pounds from 
Whiting to East St. Louis was issued by the Chi- 
cago & Eastern [Illinois Railroad Company, a com- 
peting line, October 9, 1895, and filed with the In- 
terstate Commerce Commission October 11, 1895; 
that such tariff sheet was among the tariff files in 
possession of the plaintiff in error; that plaintiff 
in error during the period named shipped thereunder 
a large number of cars of petroleum and its products 





from Whiting to East St. Louis over the Eastern 


i Illinois at said rate; and that such rate of six and 


a quarter cents was equivalent to the shipper of the 
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rate of six cents over the Alton, owing to a quarter 
of a cent terminal charges, all of which evidence was 
excluded, as also the offer of the tariff sheet itself, 
produced from the files of the Interstate Commerce 
Commission, and an amendment thereto filed in 
April, 1903. 

The relation between the action of the trial court 
in thus excluding this evidence and the charge of 
the court on the subject of knowledge is apparent. 
The view embodied in the charge is as follows: 

“The indictment alleges that the defendant ac- 
cepted the concession knowingly, To sustain this 
averment the proof need not establish that the de- 
fendant had actual knowledge of the lawful rate. It 
was the duty of the defendant to diligently endea- 
vor in good faith to get from the Chicago & Alton 
Company the lawful rate by applying to the Alton 
Company at one of its freight or traffic offices or 
depots. In making this endeavor the defendant is 
presumed to have known that the railway company 
would be guilty of a misdemeanor if it gave the de- 
fendant a rate on interstate traffic which was not 
set down on paper and a copy of the schedule filed 
with the Interstate Commerce Commission. The de- 
fendant must also be presumed to have known that 
the defendant would be guilty of a misdemeanor if 
it accepted a rate for the transportation of property 
in interstate commerce which was lower than a rate 
thus published at a railway station or traffic office 
and filed with the Interstate Commerce Commission. 

The defendant must be held to have known that 
which this diligent endeavor would have enabled it 
to find out. Therefore, if you believe from the evi- 
dence beyond a reasonable doubt that such endeavor 
on the part of the defendant would have enabled it 
to ascertain the lawful rate, as I have defined law- 
ful rate to you in these instructions, and that the 
defendant did not make the endeavor in good faith, 
such failure on defendant’s part will not excuse de- 
fendant, and you will find it guilty on those counts 
of the indictment, if any, which, under these instruc- 
tions, you find sustained by the evidence. 

Of course, if this view of the law is sound, the 
action of the court in its rulings on the. evidence of- 
fered as well as its charge is without error, for if 
it was not incumbent on the government to estab- 
lish before a shipper can be held guilty of accepting 
a concession from the lawful published rate that the 
shipper had knowledge of what the lawful pub- 
lished rate was—if the plaintiff in error in the 
transactions before us was bound, at its peril, first 
to successfully disentangle the Alton’s confused tariff 
sheets, and then correctly to interpret them—the 
evidence excluded could have had little determinative 
weight in any judgment of the jury upon the guilt 
or innocence of the shipper. But if, on the contrary. 
it is necessary to a conviction of a shipper of ac- 
cepting a concession from the lawful published rate 








i, 


that it should first be shown as bearing on intent 
that the shipper knew what the lawful published 
rate was, the evidence offered and excluded clearly 
relates to the fact of such knowledge and was erro. 
neously excluded, because the plaintiff in error was 
thereby deprived of its right to have the judgment, 
not of the court alone, but of the jury, as to whether 
the plaintiff in error actually had such knowledge a; 
charged him with an intent to violate the law. Ip 
deed, the whole question is the fundamental one of 
whether a shipper is guilty under the Interstate 
Commerce Act of having accepted a rate less than 
the lawful published rate, even though he does not 
know at the time that the rate accepted was in fact 
less than the published rate, thereby having no jn. 
tent to violate the law; or, as the Supreme Court 
stated the question in Armour Packing Company y, 
United States (decided March 16, 1908). whether 
“shippers who pay a rate under the honest belief 
that it is the lawful published rate, when in fact it 
is not, are liable under the statute because of a duty 
resting on them to inform themselves as to the ex. 
istence of the elements essential to establish a rate 
as required by law.” 

The trial eourt was doubtless influenced by judi- 
cial holdings in cases under statutes against smug. 
gling, the sale of liquors to minors. and other cases 
arising out of fiscal and police regulations, for the 
mere violation of which, irrespective of the motive 
or intent, certain penalties are enforced (Vol, Green- 
1 Wharton Crim. Law, 10 
ed., see. 23a; U.S. v. Bayard, 16 Fed. 376, and other 
cases cited), and thus influenced, proceeded on the 
view that if the shipper can by diligent endeavor de- 
cipher out of the tariff sheets, no matter how entan- 
gled or confused they may be, a rate that a court 
upon subsequent investigation, no matter how close 
the question thus raised may be, determines to be 
the lawful published tariff rate. under all the cir- 
cumstances named, the shipper may not plead that 
under information from the carrier or any other in- 
vestigation short of diligent research on his own ac- 
count he mistook another rate to be the lawful pub- 
lished rate—may not plead that he had no intention 
to violate the law. 

In this interpretation of the Interstate Commerce 
Law, so far as it relates to shippers, we cannot con- 
eur. 


leaf on Evidence, sec. 21; 


The cases cited by the government, such as 
those requiring liquor sellers, at their peril, to know 
whether the person to whom a drink is sold is 4 
minor or within the prohibitions of the act or not, 
are not controlling, nor very persuasive. The Inter- 
state Commerce Act was intended to promote, not 
to restrain, trade and commerce—to secure fait 


dealing in commerce through uniformity, not to put 
obstructions in the way of commerce (Texas & Pa: 
cific R. R. v. Interstate Commerce Com., 162 U. S. 
Surely the farmer who brings his produce to 


197). 





tow! 
mer 
hold 


mer 
sion 
rier 
suc! 
fact 
the 


visi 


tri 











aces 


— 
ntent 
ished 
parly 
erro- 
was 
nent, 
ether 
ze as 
In 
le of 
State 
than 
} not 
fact 
D in- 
‘ourt 
ry v, 
ther 
elief 
ct it 
duty 
> eX 
rate 


judi- 
mug: 
"ASES 
the 
otive 
reen- 
, 10 
ther 
the 
r de- 
itan- 
ourt 
elose 
0 be 
cir- 
that 
r in- 
| ac: 
pub- 
ition 


erce 
con- 
1 as 
now 
is a 
not, 
iter- 
not 
fair 
put 
Pa- 
a 
p to 








THE ALBANY LAW JOURNAL. 








town to be shipped to the city market, or the small 
merchant shipping to the country, or the house- 
holder who ships his furniture, when changing his 
residence, were not meant by the Interstate Com- 
merce Law to be guilty of having accepted a conces- 
sion, merely because they took the word of the car- 
rier or his agent as to what the rate was, accepting 
such rate stated in the honest belief that it was in 
fact the regularly established rate. In this respect 
the shipper and the carrier stand on different 
ground. The carrier is required by a separate pro- 
yision of the law to establish and publish rates (sec. 
6), and is forbidden to charge or collect from the 
shipper a rate greater or less than such established 
and published rate; and as to the carrier, the doc- 
trine laid down by Wharton and by Judge Cooley 
in Barker v, People, 37 Mich. 4, that ignorance of 
the fact is no defense, is perhaps applicable; for the 
carrier, having established and filed the rate, can 
very justly be denied the right to plead that, he over- 
looked or forgot the rate that he has thus know- 
ingly established and filed. But is the ordinary ship- 
per under any reasonable view of the situation to 
which the law relates thus bound—bound at his 
peril, under this law intended to promote commerce, 
to cipher out before he can safely put anything that 
he has into commerce, all the confusing papers and 
figures that generally make up the tariff sheet? 
Plainly not, it seems to us. As to him, the language 
of Bishop (1st Bishop New Criminal Law, sec. 286) 
seems sound. that “it is never right to punish a man 
for walking circumspectly in the path which appears 
to be laid down by the law, even though some fact 
which he is unable to discover renders the appear- 
ance false. And for the government, whether by leg- 
islation or by judicial decree, to inflict injustice on 
a subject, is to injure more than its victim. And 
the court should, in all circumstances, so interpret 
both the common law and the statutes as to avoid 
this wrong.” and though it is true that large ship- 
pers like the plaintiff in error do not usually take 
the word of the carrier as to what the rate is, but 
examine for themselves the tariff sheets and have all 
the knowledge that is necessary to an intelligent ex- 
amination, from which it might easily follow, as a 
matter bearing wholly on the weight of the evidence, 
that professions of ignorance upon the part of such 
shipper would stand on a different plane of credi- 
bility from a plea of ignorance put forward by the 
ordinary shipper, it does not on that account follow 
that the ultimate question of intent, to be sub- 
mitted to the jury, is not the same whether the ship- 
per be a large one or a small one, for the law is 
the same for all shippers. and the duty devolving on 
the government is the same, viz.: That before con- 
viction there must be proof of all the facts upon 
which the shipper’s offense is predicated. 


offense makes it plain that the trial court was in er- 
ror as a matter of law in the application to the case 
of a shipper of the principles that the trial court 
applied to this case. And this error is made all the 
plainer, lifting it from what might otherwise be con- 
sidered a mere technical error to the level of a real 
substantial error, when the exact nature of the so- 
called tariffs published and filed, relied upon by the 
government 2s the lawful rate, are scrutinized, and 
when the rate that the trial court deciphered out of 
these papers is compared with admitted rates on 
other roads for the same products, and with the ad- 
mitted rates cn the same road for like products. The 
tarif sheet relied upon as the lawful published rate 
filed with the Interstate Commerce Commission is 
tariff sheet No. 24 of the Chicago & St. Louis Traffic 
Association, and the first thing to be noted is that 
this tariff sheet No. 24 makes no reference by name 
to petroleum or the products of petroleum, On the 
face of that tariff sheet no eighteen-cent rate for pe- 
troleum or the products of petroleum appears. The 
eighteen-cent rate was only arrived at by a process 
if circumlocution, that is to say, on the face of these 
tariff sheets there was found the printed line “ Gov- 
erned by Illinois classification, except as noted 
herein;” then by turning to a classification adopted 
by the Railroad & Warehouse Commission of Illinois, 
September 7, 1899, it was found that petroleum and 
its products were set down in the “ fifth” class; 
and then by turning back to tariff sheet No. 24 it 
was found that the rate set down for the “ fifth 
class” was eighteen cents per-one hundred pounds. 
And so. out of this process of reference and cross- 
reference the lawful published rate was evolved by 
the trial court to be eighteen cents, not because it 
so appeared on the face of the tariff sheets, but be- 
cause by reference to other sheets—sheets fixing not 
rates, but classification, and that not by the Inter- 
state Commerce Commission or the carrier, but by 
the Tllinois Railway Commission—it could be so fig- 
ured out. 

Now. many nice judicial questions are raised in 
this case upon the accuracy and validity of the 
result thus arrived at. Tariff schedule No. 24, for 
imstance, with the words thereon printed, “ governed 
by Illinois classification.” took effect May 15, 1899. 
The Illinois classification that the government re- 
lies upon as adoption by reference was not adopted 
until nearly four months afterwards, to wit, Sep- 
tember 7, 1899. No proof is in the record either of 
the terms or the existence of any Illinois classifica- 
tion as of May 15. 1899, the time the tariff sheet was 
filed. Do the words “governed by Illinois classifi- 
cation” refer to a classification presently in exist- 
ence—the classification in existence when the tariff 
was filed? If so, the proof fails, for no such classi- 
fication is shown. Are the words to be interpreted 
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“as from time to time that classification may be 
changed?” If so, it is only because words not ex- 
pressed are to be judicially imported into the face 
of this tariff sheet—the clause to be so enlarged by 
judicial interpretation that it would be thereafter 
within the power of State commissions at any time 
through changes of State classifications to alter 
from time to time, and without consent of the inter- 
state carriers, interstate rates for interstate com- 
merce, unless such interstate carrier instantly recon- 
formed its tariff sheets to the changed classifications 
of the several State commissions. Indeed, taking 
this along with some of the other questions that 
have been brought to our attention in connection 
with these schedules, we are not prepared to say 
that tariff sheet No. 24 really fixes the rate on pe- 
troleum and its products at eighteen cents. The 
most we can say is that the question is one upon 
which judges after full discussion might very rea- 
sonably disagree. And when to this we add that the 
representative of the plaintiff in error, in charge of 
its traffic affairs, knew that a six and a quarter cent 
rate—the equivalent of a six cent rate over the Al- 
ton—was the lawful published rate of the compet- 
ing Chicago & Eastern Illinois Railroad, duly filed 
with the Interstate Commerce Commission; that in 
this tariff schedule No. 24 there were no oils and 
nothing similar to oils, even though small in quan- 
tity as freight compared with petroleum and _ its 
products, scheduled at more than ten cents; that he 
had been told by the Alton representative that six 
cents was the lawful Alton “commodity” rate; that 
he knew that in 1903 there were in force on the Al- 
ton road three hundred and eighty-six commodity 
tariffs of the same character as the six cent tariff 
which he was told was the commodity tariff on pe- 
troleum and its products, and in 1904 and 1905 even 
a larger number of such commodity tariffs; and 
when we bear in mind that all that prevented the 
trial court from holding. as a matter of law, that a 
six cent rate upon petroleum and its products was a 
lawful commodity rate, was that, technically, the 
filing with the commission of the application sheets 
upon which that proposed commodity rate appeared 
was not, in the trial court’s opinion, the filing of a 
tariff within the requirements of the law; and when 
we put against this positive information, and these 
strong confirmatory circumstances, a confused mass 
of tariff sheets that on their face show no rate on 
petroleum and its products whatever, leaving it to 
the judicial mind to cipher out the eighteen cent rate 
by reference to other papers that may or may not 
have been properly interpreted, the error of the trial 
court in taking away from the plaintiff in error its 
right to submit to the jury the whole question of 
whether it had knowledge of the tariff sheets from 
which it is said to have accepted a concession, and 
therefore an intent to violate the law—whether the 








ee 


rate paid was not paid in the honest belief that jt 
was the lawful rate—is an error that rises into one 
of solid substance. 

This brings us to the second question: Whether, 
as a matter of law, the number of offenses is the 
number of car loads of the property transported, jr. 
respective of whether each car load constituted the 
whole, or a part only, of an actual single transac. 
tion resulting in a shipment. 

The shipments upon which 
based were within the period from September 1, 
1903, to March 1, 1905; were carried in fourteer 
hundred and sixty-two car loads; and were settled 
for, and the charges thereon paid, upon thirty-six 
distinct days within that period. The proof shows, 
also, that in the regular course of business, whenever 
an order came to plaintiff in error from a buyer in 
the St, Louis district (the order being in gallons or 
barrels, not cars) the order was translated by the 
clerks into car loads, according to the capaciy of 
the cars, running all the way from thirty thousand 
to eighty thousand pounds; that the oil was then 
loaded upon the cars—cars for that purpose nearly 
always standing in the yards; and that the cars 
were then turned over to the carrier. some single or- 
ders filling six or eight cars. Notwithstanding this, 
in the indictments, and upon sentence, each single 


the indictment was 


ear load was dealt with as a separate offense. 

At the trial the plaintiff in error moved, severally, 
that the government be required to proceed upon one 
count only, and to elect such count; that the gov- 
ernment be required to proceed upon one count 
averred to have taken place during each of the years 
1903, 1904 and 1905, respectively, and to elect such 
count, and that the government be required to pro- 
ceed upon thirty-six counts only, or upon as many 
counts as there were settlements and payments by 
the shipper to the carrier, and to elect such counts; 
all of which motions were overruled. 

The chief argument, if we rightly comprehend the 
argument and can state it compactly, in favor of the 
proposition that under these circumstances each cat 
transported constituted a separate offense is, that 
each “act of transportation.” whereby property in 
interstate or foreign commerce is transported at the 
prohibited rate, constitutes a distinct offense, and 
that each car was a separate act of transportation, 
as was evidenced by the issuing of a way bill to the 
plaintiff in error for every car. 

The offense denounced in the statute and charged 
in the indictment is the accepting by plaintiff in er- 
ror of a concession in respect to the transportation 
of property in interstate commerce, whereby such 
property was transported at a less rate than that 
named in the tariffs published and filed. The gist of 
the offense is the acceptance of the concession, ir- 
respective of whether the property involved was car- 
loads, trainloads or pounds. Has a shipper fully and 
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finally accepted a concession when he has done noth- 
ing more than to agree with the carrier that less 
than the published and filed rates shall be paid for 
transportation of his property? Is it not necessary 
that the transaction be closed by actual payment of 
the lower rate? Take the rebate, the commonest 
form of the evil—the concession being only a variety. 
In the rebate the shipper pays in the first instance 
the full rate to the carrier and afterwards receives 
back a part of it. Manifestly the offense of accept- 
ing a rebate has not been committed until the ship- 
per has taken back a part of the freight money, 
whereby his property has been transported at less 
than the lawful rate. Proof that he agreed to ac- 
cept a return of a part of the full rate—stopping 
tnere—would not support an indictment for accept- 
ing a rebate. Such an agreement is not binding, and 
at any time before its complete fulfillment the ship- 
per may repent and insist upon the carrier’s keeping 
the whole amount. The concession differs from the 
rebate only in this, that in the concession the ship- 
per, instead of paying the full rate and receiving 
back part, merely settles for the difference. The re- 
sult is the same—the property is transported for 
the same net amount less than the lawful rate.. And 
there is no basis in the statute for holding that in 
the case of accepting a concession the transaction 
is consummated and the door of repentance is closed 
at any earlier moment than in the case of accepting 
a rebate. So proof that a shipper has agreed to ac- 
cept a concession—stopping there—whether the proof 
be embodied in way bills or book-entries or for- 
mal contracts, will not support an indictment for 
accepting a concession until the intended wrong be- 
comes an accomplished fact. Of course, the irrevo- 
cable may be reached and the transaction consum- 
mated in other ways than by money settlements, as 
by the off-setting of mutual accounts. The point 
is that the transaction, as a transaction, must be 
consummated. 

The number of offenses in the present case should 
have been ascertained in accordance with these prin- 
ciples, The measure adopted by the trial court was 
wholly arbitrary—had no basis in any intention or 
fixed rule discoverable in the statute. And no other 
way of measuring the number of offenses seems to 
have been given a thought either by the government 
or the trial court. 

This brings us, then, to the last question. Did the 
court, in the fine imposed, abuse its discretion? The 
defendant indicted, tried and cenvicted was the 
Standard Oil Company, a corporation of Indiana, 
The capital stock of this corporation is one million 
dollars. There is nothing in the record in the way 
of evidence either before conviction or after convic- 
tion and before sentence that shows that the assets 
of this corporation were in excess of one million 


dollars. There is nothing in the record either before 
conviction or after conviction and before sentence 
that shows that the defendant before the court had 
ever before been guilty of an offense of this charac- 
ter. It may, therefore, be safely assumed that but 
for the relation of the defendant before the court to 
another corporation not before the court, a relation 
to be presently stated, the court would have meas- 
ured out punishment on the basis of the facts just 
stated. 

That under such circumstances the punishment 
would have been the maximum punishment does not 
seem possible; for the maximum sentence put into 
execution against the defendant before the court 
would wipe out many times and for its first offense 
all the property of the defendant. Put into execu- 
tion, this maximum sentence would add to the lia- 
bilities of defendant to its creditors (and according 
to a petition of the government on the matter of 
supersedeas there were current liabilities of from 
$3,000,000 to $5,000,000, an additional liability of 
$29,240,000, resulting without doubt in a condition 
of bankruptcy that would deduct from every credi- 
tor’s share of the assets to be divided a sum run- 
ning from 50 to nearly 100 per cent. of the money 
that such creditors had advanced. Is the defendant 
to be thus punished? Are the creditors to be thus 
punished? Would a cab driver, convicted of violat- 
ing the city law against excessive cab fares, be sen- 
tenced to pay a fine that would take his horse and 
cab, and then leave him a bankrupt many times over, 
}unable to pay anything but the least proportion of 
his debts to his other creditors? Is this case an- 
other case, simply because instead of being an indi- 
vidual the defendant is a corporation, and instead 
of being up for sentence under a city ordinance that 
was intended not to destroy, but to regulate, the 
defendant was up for sentence under a national law 
that was intended not to destroy, but to promote? 
Indeed that the sentence was not imposed on the 
basis of the facts just stated respecting the defend- 
ant before the court, but was imposed wholly be- 
cause of other facts wholly outside the record, is 
disclosed by the reasons set out in connection with 
the sentence. 

Briefly stated, the reason of the trial court for im- 
posing this sentence was because after conviction 
and before sentence it was brought out on an ex- 
amination of some of the officers and stockholders 
of the Standard Oil Company of New Jersey that 
the capital stock of the Standard Oil Company of 
Indiana, the defendant before the court, was prin- 
cipally owned by the New Jersey corporation, a cor- 
poration not before the court—the trial court add- 
ing (upon no evidence, however, to be found in the 
record, and upon no information specifically re- 





ferred to) that in concessions of the character for 
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which the defendant before the court had been in- 
dicted, tried’ and convicted, the New Jersey corpora- 
tion was not a “ virgin” offender, 

Is a sentence such as this, based on reasoning such 
as that, sound? Passing over the fact that no word 
of evidence or other information supporting the trial 
court’s comment is to be found in the record. would 
the comment, if duly proven, justify a sentence such 
as this—one that otherwise would not have been im- 
posed? Can a court, without abuse of judicial dis- 
cretion, wipe out all the property of the defendant 
before the court, and all the assets to which its 
creditors look, in an effort to reach and punish a 
party that is not before the court—a party that has 
not been convicted, has not been tried, has not been 
indicted even? Can an American judge, without 
abuse of judicial discretion, condemn any one who 
has not had his day in court? 


That, to our mind, is strange doctrine in Anglo- 
Saxon jurisprudence. No monarch, no parliament, 
no tribunal of Western Europe, for centuries, has 
pretended to have the right to punish except after 
due trial under all the forms of the law. Can that 
rightfully be done here, on no other basis than the 
judge’s personal belief that the party marked by him 
for punishment deserves punishment? If so, it is 
because the man who happens to be the judge is | 
above the law. 

Counsel for the government say, in concluding 
their brief, uuat the Elkins Act was passed because 
the peace of society and the welfare of the peopie 
demanded it; that railroad inequality means bus’- 
ness ruin to all except those powerful enough to 
make themselves the beneficiaries of the discrimina- 
tions; means the wiping out of an industry, of a 
town, of a city, at the command of an officer of a 
private corporation; that railroad inequality is the 
basis of monopoly and the wrongful concentration 
of wealth; that no law of more vital importance was 
ever passed oy Congress; and that those guilty of 
violating it are guilty of a serious crime against the 
principles of industrial freedom and equality. 

Every sentence of that arraignment is true, That 
this court recognizes the imvortance of the enforce- 
ment of that act is shown in its affirmance of penal- 
ties that under other circumstances would be re- 
garded as very severe. But the Interstate Commerce 
Act, important as that law is, is not the only law 
under which we live. We live under a guaranty that 
reaches back to the beginning of our law and is se- 
curely planted in every constitution of civilized gov- 
ernment, that no one shall be punished until he has 
been heard; and above this fundamental guaranty 
there can be set no higher prerogative, for let it once 
come to pass that under the stress of enforcing com- 
mercial equality any power in the government may 
override the fundamental human right of being 











judged only after having been duly tried—a right 
just as essential to men in the associated relationship 
of the corporation as to men in the relationship of 
copartners or to men individually—there will re. 
main no commerce worth the name to safeguard, 
The beginning of commerce is constitutional govern- 
ment, and the foundation of constitutional govern. 
ment is the faith that every guaranty of our insti- 
tutions, no matter what the provocation, will be sac- 
redly observed. 

The judgment of the District Court is reversed and 
the case remanded, with instructions to grant a new 
trial, and proceed further in accordance with this 
opinion. 
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new trial in an action to recover damages for in- 
juries resulting from negligence. 
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sen, of counsel (Hansen, Zinsser & Power, attor- 
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CxLarRK, J.—This is an appeal from a judgment for 
the plaintiff entered upon the verdict of a jury and 
from an order denying a new trial in an action to 
recover damages for injuries under a complaint, 
which alleges as follows: “That at the time here- 
inafter mentioned the defendant owned and con- 
trolled an automobile and operated or caused to be 
operated the same on the public highways in the 
citv of New York; that on or about the 19th day 
of September, 1904, and while the plaintiff was law- 
fully on the highway, he was knocked down and run 
over by the defendant’s automobile, 


which was 


operated by the defendant, his agent or servant.” 
There was sufficient evidence of want of contributory 
negligence on the part of plaintiff and of negligence 
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on the part of the chauffeur to sustain the judg- 
ment. i 

The question presented here arises out of the fol- 
lowing evidence: The plaintiff called the defendant 
gs a Witness, who testified: ‘1 owned a Mercedes 
automobile and employed one Harry Boes as a 
chauffeur at that time, I had been out in the auto- 
mobile the day before this occurred. After my re- 
turn the automobile was left in the possession of 
Harry Boes, my chauffeur, At that time he asked 
me if I would loan him the machine to go uptown 
on some business for himself. I told him yes, but 
to hurry back; only be gone a short while; come 
right back. ‘hav was all that took place between 
the chauffeur and myself as to loaning him the ma- 
chine. It was about 11 o’clock at night that 1 re- 
turned to my apartment and loaned Harry Boes the 
machine.” 

Boes testified: “I was Mr. Castle’s chautleur 
and had been in his employment at the time of this 
accident to the best of my knowledge about two and 
a half or three months. On the night before this 
injury happened, which was Sunday night, previous 
to the time when I went out when the accident hap- 
pened, I had been out with Mr, Castle. I left him 
at the 





Pierrepont Apartment in Thirty-second : 
treet, right near Broadway. On leaving him 1! 


spoke to him about borrowing the machine or as to 
letting me have the machine for purposes of my 
own and my own pleasure. I said: ‘Mr. Castle, 
may I use your ear for an hour or two? I just 
want to take a run up to Harlem and be back in an 
hour or an hour and a half or two hours.’ Then 
he says all right, be careful; if anything happens 
be sure to notify me right away. That was his con- 
vnt. I took it out for purposes of my own entirely, 
for my own pleasure, and not in any business of 
Mr. Castle’s. It was about ten minutes to eleven 
that I asked Mr. Castle for permission to take it 
out.” He then went to Shanley’s, when he was 
joined by two women and a friend. He took them 
up town and was coming down Eighth avenue from 
One Hundred and Fiftieth street when he struck the 
plaintiff at Eighty-first street and Central Park 
West, about half-past one in the morning. 

The court charged: ‘“ But I charge you that the 
fact that the machine was at the time in possession 
of and driven by the chauffeur with the owner’s 
permission places upon the owner the same degree 
of liability for the chauffeur’s negligence, if any, as 
would have been imposed upon hi» if the chauffeur 
vere then engaged in the personal business of the de- 
fndant,” to which an exception was duly taken. The 
defendant requested the court to charge: “The 
mere fact that the person in charge of the automo- 
tile at the time of the accident was an employee 
of the defendant does not render the defendant 
liable for whatever he did unless he was engaged 





in the defendant’s business at the time the accident 
occurred; the defendant is not liable for any in- 
juries to the plaintiff resulting therefrom.” And 
also: “If Boes, the chauffeur, had borrowed the 
automobile and a. the time of the collision with the 
plaintiff was using it for his own pleasure and not 
in the business of the defendant, the plaintiff is not 
entitled to a verdict.” And also, “If the jury be- 
lieve the testimony of Mr. Castle, the defendant, as 
to the circumstances and conditions under which 
the chauffeur was permitted to use the automobile 
on the night of September 18, 1904, the defendant 
is entitled to a verdict.” The court refused each 
and all of these requests and the defendant duly ex- 
cepted, so that the question of the defendant’s re- 
sponsibility for the negligence of the chauffeur is 
squarely presented. The general proposition as to 
the responsibility for a tort is stated by Andrews, 
J., in King v. N. Y. C. & H. R. R. R., 66 N. Y. 181, 
as follows: “ Where one person has sustained an 
injury from the negligence of another, he must, in 
general, proceed against him by whose negligence 
the injury was occasioned. If, however, the negli- 
gence which caused the injury was that of a ser- 


; vant while engaged in his master’s business, the 


person sustaining the injury may disregard the im- 
mediate author of the mischief and hold the master 
responsible for the damages sustained.” 

In Wylie v. Palmer, 137 N. Y. 248, it is said: 
“The doctrine of respondeat superior applies only 
when the relation of master and servant is shown to 
exist between the wrongdoer and the person sought 
to be charged for the result of such neglect or 
wrong at the time and in respect to the very trans- 
action out of which the injury arose.” In that case 
a committee had arranged for a fireworks exhibi- 
tion in the town of Auburn and had bought from 
the defendants, a fireworks company, $400 worth of 
fireworks. A man and a boy had been sent by the 
company to set up and fire off the exhibit. The boy 
negligently discharged a rocket into the crowd and 
the plaintiff was injured. Although concededly the 
general servant of the fireworks company, held that 
the company was not liable because at the time the 
boy was not engaged in the company’s business, but 
in the committee’s. 

In Higgins v. The Western Union Telegraph Co., 
156 N. Y. 75, the company owned a building in 
which were elevators. Defendant’s general servant, 
Alger, ran the elevators. The building has been in- 
jured by fire and the company had entered into a 
contract with a builder to restore the building. The 
elevator was used for the tenants of the building, 
but it was also used as a movable platform for the 
contractor engaged in doing plastering in the ele- 
vator shaft. By Alger’s negligence the plaintiff, 
who was working at the plastering from the ele- 
vator as a scaffold, was injured. The court said: 
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“The general rule is that a party injured by the 
negligence of another must seek his remedy against 
the person who caused the injury and that said per- 
son alone is liable. The case of master and servant 
is an exception to the rule and the negligence of the 
servant while acting within the scope of his em- 
ployment is imputable to the master (Engle v. 
Eureka Club, 137 N. Y. 100). But the doctrine of 
respondeat superior applies only when the relation 
of master and servant is shown to exist between the 
wrongdoer and tne person sought to be charged for 
the result of the wrong at the time and in respect 
to the very transaction out of which the injury 
arose. The fact that the party to whose wrongful 
or negligent act injuries may be traced was at the 
time in the general employment and pay of another 
person does not necessarily make the latter the mas- 
ter and responsible for his acts. The master is the 
person in whose business he is engaged at the time 
and who has the right to control and direct his con- 
duct. Servants who are employed and paid by one 
person may, nevertheless, be ad hoc the servants of 
another in a particular transaction, and that, too, 
when their general employer is interested in the 
work. This distinction in the law of master 
and servant is made quite clear by the decisions in 
this court. Beyond the scope of his employment the 
servant is as much a stranger to his master as any 
third person, and the act of the servant, not done 
in the execution of the services for which he was 
engaged, cannot be regarded as the act of his mas- 
ter. And if the servant, stepping aside from his 
master’s business for however short a time to do an 
act not connected with such business, the relation 
of master and servant is for the time suspended ani 
an act of the servant during such interval is not t» 
be attributed to the master. Here the relation of 
master and servant between the conductor of the 
elevator and the defendant was suspended during 
the time that he was doing the work of the con- 
tractor in moving the plaintiff up and down the 
shaft. I am unable to distinguish this case in prin- 
ciple from the cases in this court already cited, and 
the best considered cases in other jurisdictions are 
to the same effect.” 

In Fish v. Coolidge, 47 App. Div. 159, the plain- 
tiff, while crossing a street, was run against and 
thrown down by a team driven by one Fish. The 
defendant was the owner of the team and vehicle. 
The claim of the plaintiff was that the defendant 
was responsible for the act of the driver, on the 
theory that the driver was the servant of the de- 
fendant and then employed in his business. It was 
held by the trial court in granting the motion for 
the non-suit that the driver at the time was not 
engaged in the business of the defendant, and that 
therefore defendant was not liable. Merwin, J., 
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cited Wylie v. Palmer and Higgins v. Westerp 
Union, supra, and Sherman & Redfield, Sth Ed., see. 
147. “The rule is laid down as follows: ‘In de. 
termining whether a particular act is done in the 
course of the servant’s employment it is proper first 
to inquire whether the servant was at the time en- 
gaged in serving his master. If the act is done 
while the servant is at liberty from his service, and 
pursuing his own ends exclusively, there can be no 
question of the master’s freedom from all responsi- 
bility, even though the injury complained of could 
not have been committed without the facilities af- 
forded to the servant by his relation to his mas. 
ter.” The court then said: “This view is sus. 
tained by many cases (Sheridan .v. Charlick, 4 Daly, 
338). It was held that, when a coachman, after 
having used his master’s horse and carriage in go- 
ing upon an errand for his master, instead of taking 
it to the stable, used it in going upon an errand of 
his own without his master’s knowledge or consent, 
the master was not liable for the servant’s negli- 
gence in running into the plaintiff’s horse. In Bard 
v. Hohn, 26 Penn. St. 482, it was held, ‘ Where a 
person employed by one as a servant is using the 
team of his master for his own purposes and benefit, 
and in the absence of any without any directions 
from his master, uses the team so negligently as to 
oceasion injury to a third party, the master is not 
liable for such injury, although he assented to the 
servant using the team for his own benefit.’ 
In the present ease it was shown that, at the time 
of the accident, there was riding with Fish another 
man, not the uefendant, but a stranger, and that 
the team was racing. There was no other evidence 
on the part of the plaintiff as to the relation be- 
tween the defenaant and the driver, Fish, or as to 
how Fish came to be driving on that day. 
The defendant as well as the driver testified that 
upon the occasion in question the team was being 
driven without the consent or knowledge of the de- 
fendant, and for no object or purpose of the defend- 
ant or in his business. The driver was without 
leave driving the team for his own pleasure. 
The trial court did not, we think, err in holding 
upon the whole evidence that sufficient had been 
shown to authorize the jury to find that the driver 
upon the particular occasion in question was en- 
gaged in the business of the defendant, or acting in 
the course of his employment. The judgment, 
therefore, must be affirmed.” 

In Stewart v. Baruch, 103 App. Div. 
Laughlin, J., said: “The fact that defendant 


577, 


was 


the owner of the automobile and the chauffeur was 
in his employ to operate it was sufficient to make 
out a prima facie case that the chauffeur was acting 
within the scope of his employment at the time; 
but this was far from conclusive, and if the testi- 
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mony of the chauffeur that he disobeyed the de- 
fendant’s instructions and took the automobile out 
for his own pleasure is true, the defendant is not 
responsible for the accident.” 

From the foregoing cases we may deduce the fol- 
lowing rules as thoroughly established: First, that 
a master is responsible for the negligence of his ser- 
vant when engaged about the master’s business, and 
within the scope of his employment; second, that a 
master is not responsible for the negligence of his 
general servant if at the time of the negligence he 
has become ad hoc the servant of another, and en- 
gaged in the business of that other and under his 
direction and control; third, that the master is not 
responsible for the negligence of his general servant 
if the negligent act was committed by the servant 
not in the prosecution of the master’s business, but 
in the course of some private enterprise of his own; 
fourth, that even if in the prosecution of that pri- 
vate enterprise the servant uses the instrumentali- 
ties of the master for his own purposes, without the 
knowledge and consent of the master, the master is 
not responsible. 

For the purposes of this discussion it must be 
conceded that the chauffeur was not engaged in the 
master’s business, but was on a private pleasure 
trip of his own and was using therein the master’s 
automobile with the master’s knowledge and con- 
It is urged that the automobile was a dan- 
gerous instrumentality, anl that 
intrusted to the chauffeur the liability of the master 
still attached because of its dangerous character. 
The automobile is not necessarily a dangerous de- 
It is an ordinary vehicle of pleasure and 
business. It is no more dangerous per se than a 
team of horses and a carriage, or a gun, or a sail- 
boat, or a motor launch. There is no evidence that 
the chauffeur was not competent and qualified to 
run the machine. In fact he was employed by the 
defendant for that very purpose. If a gamekeeper 
had borrowed his master’s gun and had gone from 
the estate on a hunting expedition of his own and 
had negligently shot a man, would the master be 
responsible because he was using that instrumental- 
ity, which might be dangerous if carelessly used, 
the gun? 

I do not think that the question of the ignorance 
or consent of the master has any bearing whatever 
upon his liability. The fact that the servant has 
used the horses or the automobile without his con- 
sent has probative force upon the proposition as to 
whether or not the servant was engaged in the mas- 
ter’s business and was acting within the scope of 
his employment. The question is whether he was or 
not. If without the knowledge of his master he took 
the car from the garage to a machine shop to have 
it fixed and an accident occurred, the fact of the 
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want of knowledge on the master’s part would not 
affect the liability because the act would be within 
the scope of the servant’s employment and in the 
prosecution of the master’s business. If the chauf- 
feur were granted a two weeks’ vacation and the 
master said to him: “I am going off on a trip and 
will not need the machine; you may take it and 
use it for your own pleasure while I am gone,” I 
cannot think that he would be responsible for any 
negligence of the chauffeur during that period. 

The whole doctrine of respondeat superior, by 
which one man is held responsible for another man’s 
acts, rests upon the proposition that in doing those 
acts he represented the master and was engaged in 
his business; but as said in the Higgins case, supra: 
“ Beyond the scope of his employment the servant is 
just as much a stranger to his master as any third 
person. And if the servant, stepping aside 
from his master’s business for however short a time 
to do an act not connected with such business, the 
relation of master servant is for the time 
suspended, and an act of the servant during such 
interval is not to be attributed to the master.” 

In Clark v. Buckmobile Company, 107 App. Div. 
120, Williams, J., said: ‘‘The mere fact that the 
persons in charge of the machine at the time of the 
accident were employees of the defendant does not 
render defendant liable for whatever they did. 
Unless they were engaged in the defendant’s busi- 
ness at the time the accident occurred the defendant 
is not liable for any injuries to the plaintiff result- 
ing therefrom. Suppose they had taken a 
day off for pleasure and had borrowed or leased the 
machine from the defendant to enable them to enjoy 
their outing, would the defendant be liable for any 
injuries resulting from their negligence in operat- 
ing the machine while they were out upon the road? 
Suppose, after business hours any day, they had bor- 
rowed or leased the machine from the defendant to 
enjoy a few hours’ run across the country for their 
own pleasure, would the defendant be liable for any 
injuries caused by their negligent operating of the 
machine while they were out? It is quite apparent 
that in the cases suggested no liability of the de- 
fendant would result. The reason is that in order 
to establish liability the persons must not only be 
generally employees of the defendant, but must be 
employed in the defendant’s business, and not merely 
in their own recreation and pleasure at the time the 
injuries are caused.” The whole court concurred. 

I reach the conclusion that upon principle and 
authority the charge was fatally erroneous in the 
matter excepted to; that a question of fact was pre- 
sented upon this evidence which was whether the 
chauffeur at the time of the injuries complained of 
was acting within the scope of his employment. 
The testimony that he was not so engaged coming 
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from the defendant and his chauffeur must be con- 
sidered as given by interestel witnesses, and the 
jury might have refused to be bound by it, but 
nevertheless it should have been submitted for their 
consideration. It may be that it would be wise, 
and in the public interests that responsibility for 
an accident caused by an automobile should be af- 
fixed to the owner thereof, irrespective of the per- 
son driving it, but the law does not so provide. As 
said by Rapallo, J., in People ex rel. Tweed v. Lis- 
comb, 60 N. Y. 569, “ It is the province,of the courts 
to declare the law as they find it to be and adjudge 
cases accordingly, not to change or strain the law to 
make it fit any particular case.” 

It follows that the judgment and order appealed 
from should be reversed and a new trial ordered, 
with costs to the appellant to abide the event. 

INGRAHAM and Scort, JJ., concur. 

Hoventon, J. (dissenting).—Of course it is the 
law that a master is not responsible for the negli- 
gence of his servant when the negligent act is com- 
mitted by the servant while he is engaged in his 
own business not connected with that of the mas- 
ter’s, or when he is using an instrumentality be- 
longing to the latter contrary to the master’s orders. 

To my mind the element of consent to the use of 
the instrumentality is important and controlling in 
the present case. It had been the habit of the de- 
fendant to allow his chauffeur to use the automo- 
bile to go to his meals, presumably to save time 
and expense. On the night in question the chauf- 
feur had taken the defendant to his apartments. It 
was a part of his remaining duty to take the ma- 
chine to the garage, for it could not be left in the 
street or kept in an apartment house. The chauf- 
feur requested permission to deviate from the direct 
route to the garage to go uptown on some business 
for himself. The defendant told him that he might 
do that, “but to hurry back, only be gone a short 
while; come right back.” The testimony of the 
chauffeur is to the same effect, but a little more spe- 
cific in that he says the defendant told him to be 
careful, and if anything happened to be sure and 
notify the defendant at once. The chauffeur was 
still in the pay of the defendant, and his duty was 
to properly care for the machine and to 
properly house it for the night. Even while he 
was gone on business of his own this duty remained 
with him, and he was bejng paid for the perform- 
ance of that duty by the defendant. It does not 
seem to me that the chauffeur was emancipated dur- 
ing the trip, notwithstanding it was for his own 
pleasure. 

I concede that if the chauffeur had taken the ma- 
chine without the consent of the master and con- 
trary to his orders his act would then have been 
entirely outside the scope of his employment. In 








not one of the cases referred to in the prevailing 





opinion did the master consent to the use of the in- 
strumentality which the servant was employing 
when the accident occurred, except in the case of 
Bard v. Hohn, 26 Pa. St. 482, where there was evi- 
dence that a father consented that his son, who was 
his servant, might take a team for his own pur- 
poses. The father denied giving the consent, and 
in the course of its opinion the court remarked that 
it did not matter whether consent was given or not. 
In all the other cases it was a question whether the 
relation of master and servant actually existed, or 
whether the servant had acted without consent and 
contrary to orders. 

In the present case the relation of master and 
servant is admitted, and the taking of the instru- 
mentality by which the accident was caused was 
with the express consent of the master, and it was a 
part of the duty of the servant to care for the very 
instrumentality which produced the injury. 

The question was presented in Rounds v. Dela- 
ware, Lackawanna & Western Ry., 64 N. Y. 129, 
whether or not the master was liable where the ser- 
vant abused his authority and was reckless in the 
performance of his duty, and inflicted unnecessary 
injury, and the court laid down the proposition that 
“to make a master liable for the wrongful act of a 
servant to the injury of a third person it is not 
necessary to show that he expressly authorized the 
particular act; it is sufficient to show that the ser- 
vant was engaged at the time in doing his master’s 
business and was acting within the general scope of 
his authority.” 

In Quinn v. Power, 87 N. Y. 535, a ferryboat 
captain deviated from his course without compensa- 
tion to permit a boatman to embark on a passing 
canal boat tow in the Hudson river, and it was held 
that, although the master gave no consent and had 
no knowledge of the deviation, the servant was still 
engaged in the master’s business. 

A driver of a truck deviated from his return 
course to his master’s brewery to visit a friend, and 
leaving his horses unattended they starteu and were 
stopped by a stranger who, in attempting to drive 
them back to the place where the driver left them, 
caused injury to a person in the street, and it was 
held in Williams v. Koehler & Uo., 41 App. Div. 
426, that the master was liable for the negligent 
act of the stranger because the negligence of the 
driver in leaving the team unattended was the 
proximate cause of the accident. 

In the case at bar it was the duty of the chauf- 


feur to return tne machine to its garage. The acci- 


dent to the plaintiff happened while the chauffeur 
was returning from the place he had visited to the 
garage. 

While a powerful automobile may not, strictly 
speaking be deemed a dangerous instrument, it may 
They are so danger- 


become so if recklessly driven. 
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ous that the Legislature has prescribed that their 
ownership must be registered, and the driver 
licensed, and that speed in different localities must 
be regulated (Motor Vehicle Law, Laws 1904, chap. 
538). The defendant recognized this when he in- 
structed his servant to be careful on the trip which 
he permitted him to make. If a railroad official 
should loan a locomotive to one of the company’s 
engineers for the purpose of hurriedly visiting a 
distant locality it could hardiy be said that the 
engineer alone would be liable for injuries inflicted 
upon third persons. 

I appreciate that the case is on the border line, 
but it seems to me that the chauffeur was engaged 
in the business of the master; and deviated from 
the direct course to house the machine by the mas- 
ter’s express consent, and that therefore the relation 
of master and servant still continued, and that the 
court was justified in refusing to charge as re- 
quested, or, under the proofs, to submit to the jury 
the question as to whether or not that relation had 
been severed. 

I, therefore, vote for an affirmance of the judg- 
ment. 

McLAUGHLIN, J., concurs. 





:0O3 


The Humorous Side of the Law. 


This was one of Col. H. W. Ham’s characteristic 


negro stories. He does not say whether or not he 
was the unfortunate lawyer concerned, but, anyhow, 
a negro employed a brilliant young limb of the law 
to defend him on a charge of hog stealing. The 
lawyer prepared the case with great care, indulging 
in visions of the reputation he would make by his 
brilliant defense of his client. When the negro was 
arraigned the court asked: 

“Are you the defendant in this case?” 

“No, sah,” said the negro, pointing to the lawyer, 
“dat gemman over dah’s de defendant. I’s de nigger 
whut stole de hogs.’—Lyceumite and Talent. 
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Buckram or Sheep. 


The problem of binding is, or has been, a hard one 
for the law librarian to solve, but at the present 
time there seems to be a ray of light ahead. 

At the second annual meeting of the American 
Association of Law Libraries, held at Asheville, N. 
C., May 24-28, 1907, a resolution was adopted re- 
questing the publishers of the various reports, di- 
gests, statutes, etc., to bind a sufficient number of 
copies of their publication in the buckram or cloth 
binding, to supply the libraries preferring that kind 
of binding. In accordance with this resolution a 


committee on binding was appointed, and the report , 








rendered at the third annual meeting, held at Min- 
netonka, Minn., June 22-27, 1907, is as follows: 


The following reports can now be obtained in cloth 


binding: 


United States Circuit Court of Appeals Reports. 
United States Interstate Commerce Commission. 
United States Supreme Court Reports. 

Alaska. 

Arkansas. 

California. 

California Appeals, 

Colorado. 

Connecticut. 

District of Columbia. 

Georgia. 

Georgia Appeals. 

Illinois. 

Illinois Appellate. 

Illinois Circuit. 

Towa. 

Kansas. 

Kentucky. 

Louisiana. 

Massachusetts, 

Michigan. 

Minnesota. 

Mississippi. 

Missouri. 

Montana, 

New Jersey Law. 

New Jersey Equity. 

New Jersey Appellate. 

New York Civil Procedure. 

New York Appeals. 

New York Criminal. 

New York Miscellaneous. 

North Carolina. 

Ohio State. 

Ohio Circuit N. S. 

Ohio Circuit. 

Ohio Nisi Pruis. 

Oregon. 

Pennsylvania. 

Pennsylvania Superior, 

Porto Rico. 

Texas, 

Texas Civil Appeals. 

Texas Criminal Appeals. 

Utah. 

Virginia. 

Wisconsin. 

This report is very gratifying inasmuch as it 
shows that we can now continue 47 sets of reports 
in the buckram or cloth binding. 

Publishers generally and the majority of law li- 


‘brarians have realized the superior qualities of the 


buckram binding, and the reason it has not been 
used more extensively by publishers is due to two 
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causes: First, it is difficult to persuade the lawyer 
who has built up a library of sheep-bound books to 
buy them in any other material. As a rule the 
young lawyers are more easily convinced. 

The second objection is the various grades and 
colors of buckram that have been used. We can all 
go to our shelves and pick out books bound in light 
yellow, dark yellow, grey, brown and even red. 
What we need now is to have the publishers agree 
on a standard grade of buckram in a color that will 
correspond as nearly as possible with our sheep- 
bound books. 

The best sheep-bound books rarely last over seven 
years, whereas the buckram-bound book lasts in- 
definitely. Owing to the extremely large bills for re- 
binding, which have been a continual drain on the 
iaw libraries during the last few years, the Ameri- 
can Association of Law Libraries felt it their duty 
to take some action in this matter, and in inducing 
so many publishers to use the buckram binding they 
have conferred a favor not only upon all the law 
libraries, but upon the entire legal profession. 

H. B, Butter, 
Librarian, 
American Law Library, New York City. 





20: 


Implied Warranty Against Infringement. 


In National Metal Edge Box Co. v. Gotham, de- 
cided in March last by the Appellate Division of the 
Supreme Court of this State for the Fourth Depart- 
ment, it is held in effect that, in the absence of an 
express agreement to the contrary, a vendor of an 
article of personal property impliedly warrants the 
right to use it, and accordingly must reimburse his 
vendee, if it transpires that the article infringes a 
patent held by some one else, and the vendee has 
had to pay damages for infringing the patent, or is 
prevented from using the article in the future. That 
is to say, the court lays down the rule that caveat 
venditor applies with respect to whatever risk there 
may be that the use of the article sold will infringe 
patents held by third persons. There are cases 
where, when sued for the selling price of the article, 
the purchaser has been permitted to show, by way of 
a failure of consideration, that he has been deprived 
of its use by some one holding a patent upon it; but 
an examination of the digests discloses no other case 
that expands an implied warranty of title, or a right 
to use, into a warranty against infringement. 

Briefly stated, the salient facts of National Metal 
Edge Box Co. v. Gotham are these: Gotham, a 
manufacturer of wood pulp screens, sold several of 
them to the plaintiff company, knowing that they 
were to be used in its mill. Subsequently, in a suit 


brought by one Victory against Gotham, the screens 





made by the latter were held to infringe a patent 
owned by the former. Afterwards the representa- 
tives of the Victory estate brought suit against the 
box company on the same patent, and collected on a 
compromise settlement a substantial sum from it on 
account of the Gotham screens in use in the com- 
pany’s mill. Conceding the infringement, also that 
the damages paid by the box company to the Vie- 
tory estate, were not excessive, and also that an evic- 
tion was not essential to an action for a breach of 
warranty, should Gotham be required to pay for the 
violation of the monopoly of the Victory patent in. 
volved in the use of the screens by the parties to 
whom he sold them. The patent gave Victory a 
monopoly in the manufacture, sale and use of the 
screens in question, and accordingly when Gotham 
made and sold the screens he violated the monopoly 
in those fields, and became liable to Victory for the 
profits he derived in making and selling the screens 
in question. But since Gotham did not himself use 
the screens, Victory has no cause of action against 
him on that account. In holding Gotham indirectly 
liable for the violation of the monopoly of the pat- 
ent involved in the use of the screens by the box 
company, has the court either enforced what has 
within the contemplation of the parties when the 
screens were sold, or is it necessary, in order to do 
justice between the parties, to charge Gotham with 
knowledge that his screens infringed the Victory 
patent? 

In National Metal Edge Box Co. v, Gotham, the 
court cites the following cases as authority for the 
proposition of law that a vendor of an article of 
personal property impliedly warrants that the ven- 
dee will not be disturbed in his use of them by the 
owner of a patent, viz.: Carman v. Trude, 25 How. 
Pr. 440; McClure v. Central Trust Co., 165 N. Y. 
108-126. 

The case first mentioned (Carman v. Trude) was 
a suit for the balance alleged to be due the plaintiff 
by the defendant on the sale of a patent safe. It 
appeared on the trial that at the time of the sale, 
plaintiff requested defendant to pay the said bal- 
ance of the purchase price to the owner of the pat- 
ent, representing that he, the plaintiff, still owed 
that sum to the patentee for the right to use 
the safe. whereas the plaintiff had, in fact, pur- 
chased from the patentee for the sum mentioned, 
only a year’s use of the safe. 

On these facts the court held that “the sale being 
an absolute and unqualified one, there was an im- 
plied warranty by the vendor of title in himself, 
both of the property and the right to use it,” on the 
authority of Dresser v. Ainsworth, 7 Barb. 625, and 
eases there cited. 

Carman v, Trude differs from the case under con- 
sideration in that the parties distinctly had the pat- 
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reference to it. It was decided on the theory that 
the sale purported to transfer to the defendant the 
right to use the safe for an unlimited period, whereas 
plaintiff had only the right to use it for a year. 
Dresser v. Ainsworth, 9 Barb. 619, merely states 
the general rule that in the sale of personal property 
there is implied, by the vendor, a title in himself, 
and that he has a right to sell, applying it to the 
ease of a prior lien or incumbrance in a suit on a 
note for the purchase price. when the vendee had 
been deprived of the property by execution against 
the vendor in pursuance of a levy made prior to the 
sale to the vendee. The authorities cited in this case 


are: Chitty on Cont. 133; 2 Bl. Com. 451; 3 id. 
166; Defreeze v. Trumper, 1 John R. 274. : 
Turning now to McClure v. Central Trust Co. 


(165 N. Y. 108), the other case cited in the box 
company case under consideration, we find an action 
for the cancellation of a contract of subscription for 
stock and the recovery of the value of the shares 
subscribed for by the plaintiff on the ground that his 
subscription under the prospectus called for unim- 
cumbered shares, those delivered to him 
were subject to liens that rendered them valueless. 
The court thus announced the theory upon which 
the case was decided: 


whereas 


“This case rests upon the 
principles that where one sells as his own an incor- 
poreal chattel, a warranty will be implied whenever 
and to the extent required by good faith” (page 
126). 

I find two cases not cited in Box Company v. 
Gotham, or in the other cases discussed above, in 
which the doctrine of implied warranty is applied 
to articles whose use is interfered with by a patent 
in the hands of a third party, viz.: Pacifie Iron 
Wks. v. Newhall, 34 Conn. 67, and Electro Dynamo 
Co. v. The Electron, 74 Fed. Rep. 689. 

In Pacific Tron Wks. v. Newhall, the point is 
made as a defense in a suit for the purchase price 
of the article, on the ground that there was a failure 
of consideration, and so is like Carman v. Trude, 
supra, and Dresser v. Ainsworth, supra, 

The other case, Electro Dynamo Co, v. The Elec- 
tron, decided by the Circuit Court of Appeals for 
the Second Circuit in the year 1896, is of the same 
character, for there we find this proposition laid 
down: On a sale of personal property there is an 
implied warranty of the purchaser’s uninterrupted 
right to use the article purchased, especially when 
such use is indispensable to the continuance of the 
business for which it was purchased, and if the pur- 
chaser is prevented from using it by a third person 
having a valid patent covering the article in ques- 
tion, this is an eviction, which will constitute a de- 
fense to an action for the price. 

In McGiffin v. Baird, 62 N. Y. 329, cited as au- 
thority in the Electron case, it is said that with 
every sale of personal property there is implied war- 


ranty of title, and that this is analogous to the 
covenant for quiet enjoyment of land. 

Returning now to the box company case under dis- 
‘cussion, we note that neither Gotham’s title to the 
screens he sold the company was defective, nor the 
quality of the screens, and that apparently they 
served the purpose for which they were sold. The 
trouble arose over the fact that after Gotham sold 
the screens in question to the box company, and 
they had been installed in the company’s mill, Vic- 
tory appeared upon the scene with a patent that 
gave him a monopoly over a certain type of screen 
that included the Gotham, and consequently had the 
right under the patent laws to restrain the box com- 
pany from using them after it had bought them, 
and also had the right to collect damages from the 
box company for having used them. It does not 
appear that Gotham had knowledge of the Victory 
patent when he sold the screens to the box company. 

Now it is a matter of common knowledge that pat- 
ents innumerable have been granted in nearly every 
field of activity, and that it is a matter of consider- 
able expense, and often of the greatest difficulty to 
determine whether an article is free from all claims 
for infringement. If a manufacturer is held to an 
implied warranty with respect to every article he 
sells, that it does not infringe any existing patent, 
and must recoup his vendee for damages they may 
suffer by reason of using the articles, then his busi- 
ness becomes a precarious one, and may at any mo- 
ment involve him in ruinous losses. And apparently 
the same liability attaches where the sale is made 
by manufacturer to dealer, or by dealer to con- 
sumer. 

Can the box company case be distinguished from 
the cases cited. so as to bring it within the rule of 
caveat emptor with respect to outstanding patent 
rights? 

In the Encyclopaedia of Law, Vol. X, page 91, the 
principles governing implied warranty are thus 
stated: 

“In recent times the expanding common law has 
very nearly found a middle ground between the rules 
of caveat emptor and caveat venditor; that is, it has 
placed each of them on its own true basis by the 
recognition of fundamental legal principles, interme- 
diate between them, and pursuant to which the one 
tule or the other is applied, in effect, according to 
the manifest intention of the parties and the policy 
of the law in seeking to promote justice. This has 
been accomplished through the development of the 
‘doctrines of implied warranty and their application 
to cases once firmly bound within the harsh limits 
of the maxim caveat emptor, It is now the rule that 
in certain classes of cases the vendor is held to war- 
rant the existence of those attributes of title and 
‘quality to and in the property sold of which he as- 
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has the means of knowledge, or concerning which it 
is the policy of the law to charge him with knowl- 
edge; while, on the other hand, the vendee is still 
bound by the maxim caveat emptor in those cases 
where he has fair opportunities of ascertaining the 
facts about the title or quality of the property he 
buys or is put upon notice of a possible defect 
therein.” 

As the rule of implied warranty is stated in the 
cases to which reference has been made, it does ap- 
pear to apply to the facts found in the box company 
case, as they are set forth in the report of the case, 
But it seems to me that when applied to outstanding 
patent rights the rule should be caveat emptor and 
the exception caveat venditor, In other words, that 
the vendor should not be charged with an implied 
warranty except where it appeared. either that he 
only had knowledge of the claims of the patentee 
before he sold the articles, or that he was put upon 
inquiry by circumstances that would have led an 

. ordinarily prudent man to learn the facts. For, 
barring these contingencies, vendor and vendee have 
equal means of ascertaining the existence of the hos- 
tile patent by search in the Patent Office, and, in 
the second place, no reason occurs to me why it 
should be the policy of the law to fix the loss aris- 
ing from an uncontemplated hazard upon the vendor 
rather than to leave it on the vendee where it neces- 
sarily falls in the first instance. In those other 
cases mentioned above in which a patent was the 
disturbing element, the application of the doctrine 
of implied warranty does seem to lead to a just 
decision, because in those cases either it appeared 
that the vendee did not get what obviously was 
within the contemplation of the parties when the 
sale was made, or because it seems unfair to enforce 
the completion of the transaction after it has de- 
veloped that the vendee will not be permitted to use 
the article, and seeks to return it, and treat the sale 
as a common misunderstanding. But the actual 
facts of the box company case, all of which do not 
appear in the opinion of the court, happen to be 
known to me, and have impressed me with the injus- 
tice of making caveat venditor the rule for cases of 
this character, and caveat emptor the exception. 
Let us assume for argument’s sake that the Victory 
patent was what is known as a paper patent—that 
is. it did not show something on the market in com- 
petition with Gotham. Again, assume that when 
Gotham made the sale to the box company he had 
no knowledge of the existence of the Victory patent, 
and no reason to suspect the existence of any such 
patent. These may not be the actual facts of the 
case, but the assumption will enforce the point I 
wish to make. Finally, Victory’s claim that the 


Gotham screen infringed his patent was on its face 
disputable, for, although Victory did in suit against 
Gotham establish infringement, in a subsequent suit, 





— 


as a matter of fact, between the Victory estate and 
other parties, this same patent was anticipated and 
declared void. 

Since the records of the Patent Office are equally 
accessible to both vendor and vendee, and since there 
is apparently no more reason why the vendor should 
be moved to institute a search than the vendee, ex. 
cept that he will risk more in case he goes ahead 
blindly, I fail to see why the vendor should be 
charged with knowledge of a fact he does not pos- 
sess. 

The doctrine of implied warranty is, when applied 
to an outstanding patent in hostile hands, almost as 
harsh a rule as the doctrine of caveat emptor is 
when applied to title and suitability for which the 
article is purchased. If the law assumes that the 
vendor warrants his title and that the article wil] 
meet requirements of the work for which it is de- 
signed. because these facts are within his knowl- 
edge and not within the knowledge of the vendee, 
then, as to a matter regarding which both parties 
are in ignorance, it should be assumed that both 
took the risk. An implied warranty that the vendee 
shall be undisturbed in his enjoyment of the article 
should be restricted to cases arising out of a su- 
perior title to the article, and not stretched to cover 
an interrupted enjoyment occasioned by the owner 
of a patent monopoly. The vendor will be required 
to pay over to the patentee whatever profits he 
made himself on the article, and it seems unfair to 
load upon him also the tribute that the patentee col- 
lects from the vendee after the article passes into 
the field of use. 

If the rule is caveat emptor, the purchaser can de- 
mand for his protection an express guaranty against 
infringement. But if caveat venditor prevails the 
ventor is helpless since to demand exemption from 
the consequences of infringement is to instill dis- 
trust and lose his trade. Where the question of in- 
fringement is plain, no injustice is done the vendor, 
but most cases are not plain, and in many instances 
the best assurance that expert advisers can give 
leaves the matter in doubt, 

C. Scuuyter Davis. 

Rochester, N. Y., August, 1908. 





20: 


Holidays and Judicial Business. 


The practice of declaring holidays as a measure of 
relief against obligations and liabilities arising dur- 
ing periods of financial stress was under considera- 
tion by the Supreme Court of California in Diepen- 
brock v. Superior Court of Sacramento County 
(June, 1908, 95 Pac. 1121). The Constitution of 
California provides that Superior Courts shall al- 
ways be open, legal holidays and non-judicial days 
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excepted, but that injunctions and writs of prohibi- 
tion may be issued and served on such days. In the 
earlier case of People v. Soto (65 Cal. 621), it was 
held that such clause does not prohibit all business 
in the Superior Courts on holidays, except the issu- 
ance of injunctions and writs of prohibition, but 
leaves the Legislature at liberty to allow or disal- 
low the transaction of all judicial business on such 
days. 

The opinion in the Diepenbrock case, after re- 
ferring to the decision in People v. Soto, states the 
circumstances of the controversy before it as follows: 

“Such was the condition of the law when the 
Legislature was called together in extraordinary 
session in the autumn of 1907, The Legislature 
was convened principally for the purpose of devising 
some measure of relief from the effects of the finan- 
cial panic which the State was then undergoing. A 
year and a half previously, in the spring of 1906, 
following the San Francisco disaster, it had seemed 
necessary to the Governor to declare holidays until 
such time as affairs again resumed something of 
their normal condition. Necessary and_ beneficial 
upon the whole, it was universally recognized that 
the State at large suffered no little inconvenience 
from tne interruption to judicial business enforced 
under the law by the declaration of these holidays. 
Again, in the autumn of 1907, owing to the finan- 
cial crisis through which the State was passing, it 
had been deemed necessary by the Governor to de- 
clare a series of holidays. And, again, as against 
the compensating good, it was recognized that hard- 
ship resulted from the general suspension of the ju- 
dicial business of the superior courts. It was under 
these circumstances that the Legislature undertook 
the commendable task of preserving the benefits and 
advantages of such holidays, while minimizing their 
evils. To accomplish this result it amended section 
10 of the Code of Civil Procedure, relating to holi- 
days, adding to the language of section 10 above 
quoted that holidays. besides those enumerated in 
the section as it originally stood, should be ‘such 
days as the Governor may declare as special holi- 
days.’ Then, proceeding with the consideration of 
these special holidays, the section declared ‘that the 
Governor of the State may declare special holidays. 
and he may in one proclamation designate one or 
any number of consecutive days as special holidays. 
and during any such special holidays no public duty 
shall be suspended or prohibited except such as affect 
the administration of justice in the courts of this 
State as prescribed by section 135 of this Code for 
the control of such courts.’ Section 135 of the Code 
of Civil Procedure was then amended by adding to 
it this new matter: ‘On all special holidays the 
courts of this State shall be open for the transaction 
of any and all judicial business except the trial of 
an action or the rendition of a judgment based upon 





a contract, express or implied, for the direct pay- 
ment of money.’ ” 

The court refrains from deciding whether the 
Legislature has the power to make different kinds 
of holidays, the tenor of the reasoning rather sug- 
gesting, however, that a distinction between general 
and special holidays might not be beyond legislative 
authority, if a law did not in its practical terms of- 
fend against specific constitutional provisions. It 
was held, however, that the actual discrimination 
in the amendment of section 135, between various 
kinds of judicial business and classes of litigants, 
amounted to class legislation and therefore was void. 
The reasons given for such view are as follows, and 
they seem conclusive: 

“But for the fiyst time by the amendment of sec- 
tion 135 is the effort made to designate one class of 
litigants, and to say to them that ‘while the courts 
of this State are open to all other suitors, its doors 
are closed to you.’ It matters not whether the Legis- 
lature should attempt to do this directly by virtue 
of its own statutory enactment, or indirectly by em- 
powering the chief executive to accomplish the same 
result through the medium of special holidays. If 
the Legislature could not do this directly, it cer- 
tainly could not accomplish the same result by in- 
direction. and the proposition thus stated is: Can 
the Legislature say that the courts of justice, for 
thirty days or sixty days, or for any other period of 
time. while open to every other litigant in every kind 
and class of litigation, shall be closed to him who 
seeks the eollection of money due upon a contract, 
or to him who seeks to recover damages for tort, or 
to him who seeks equitable as distinguished from 
legal relief, or, indeed, to any class as distinguished 
from another? Assuredly it will not be said that 
this may be done. unless there be some valid. legal 
reason for the class distinction and for the putting 
of the class so distinguished under this prohibitory 
ban. As to the exception under consideration, it is 
of course apparent, recognized, and admitted. that 
the law was designed to protect the debtor class in 
times of great financial stringency. But can such 
extraordinary privilege to a debtor be justified un- 
der our law? It is to be noted that in thus favor- 
ing the debtor from the legal enforcement of his 
ereditor’s demand, read from the other and equally 
important point of view, it is a denial to the credi- 
tor of the right to enforce such demand. It cannot 
be a favor to one class without inflicting a corres- 
ponding injury upon the rights of another. The 
creditor of one man is frequently the debtor of an- 
other, In the multiplicity of the transactions of 
modern business the creditor of a debtor residing in 
San Francisco may himself be the debtor of a resi- 
dent of New York. Unable to enforce his collection 
from the local debtor, he stands liable to business 
disaster at the hands of his New York creditor. The 
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class thus created by law is not a class owing its 
existence to any constitutional, rational, legal dis- 
tinction, which alone justify such classification, but 
the reason for its creation is personal as distinguished 
from governmental, and the plain object of the law 
is unduly to favor the debtor to the hardship of 
the creditor in times of financial stringency. Com- 
mendable as was the motive which prompted such 
legislation, it cannot be upheld.”“—N. Y. Law Jour- 
nal, 





: 0: 


Matter of Preston, 113 App. Div. 732. 


There has recently come to the writer’s considera- 
tion the comparatively recent case of Matter of Pres- 
ton, 113 App. Div. 732, and he was so surprised and 
puzzled over the decision there given that he desires 
to call attention to it in your Journal. 

The case is that of the probate of a will which 
is contested by the heirs at law and next of kin of 
the testator upon the ground of the testator’s incom- 
petency to execute the same, and involves the solu- 
tion of two questions raised by section 836 of the 
Code of Civil Procedure. viz.: First. who can waive 
the privilege granted by section 834? and, second, 
what is an express waiver of this privilege? Upon 
the trial before the surrogate, to sustain their posi- 
tion, the contestants called the physician who had 
attended the testator for a number of years down 
through his final illness, and, basing his testimony 
upon knowledge acquired in attending the testator 
in his professional capacity and while the relation 
of physician and patient existed between them, he 
was permitted to testify, over objection, as to the 
testator’s mental and physical condition during his 
last illness, which was the time he executed the will 
offered for probate. Upon appeal to the Appellate 
Division, First Department, it was held. in an opin- 
ion by Justice Rich, that this was error, under sec- 
tion 834 of the Code of Civil Procedure. and that 
none of this evidence should have been admitted by 
the surrogate, 

In support of this ruling the three following cases 
are cited: Barker v. Cunard Steamship Co., 91 
Hun, affirmed in 157 N. Y. 693; Nelson v. Village 
of Oneida, 156 N. Y. 219, and Matter of Coleman, 
111 N. Y. 220, Let us look at these cases, 

The first two are in their nature practically alike, 
both being actions in which the plaintiff seeks to re- 
cover damages for personal injuries received. Upon 
the trial the defendant called the physician who had 
attended the plaintiff, for the purpose of rebutting 
the plaintiff’s testimony as to his previous physical 
condition, and the court very properly refused to 
permit this testimony to be given for the reason 
that the plaintiff, who. by section 836 alone can 
waive the privilege granted by section 834, refused 








to do so. They do not, however, hold, as is said, 
that if the plaintiff had waived the privilege, it 
would have been inadmissible. But section 836 
makes a vast distinction between the right to waive 
in such a case and in a proceeding to establish a 
will, which a slight examination will show. There. 
fore, these cases can have no application in such a 
proceeding. They are not at all in point in deter. 
mining the competency of a physician’s testimony 
in a will contest, especially where the privilege has 
been waived by one who, by section 836, is allowed 
to do so. 

The last case cited by Justice Rich (Matter of 
Coleman, 111 N. Y. 220), held that the executor was 
the only one who could waive the privilege under 
section 836, which is allowed by section 834, and 
that against the objection of the executor the physi- 
cian could not testify as to the testator’s mental and 
physical condition in an action to establish a will. 
It did not hold, as is practically said by Justice 
Rich. that the testimony would not be competent 
where the executor did not object, but, on the con- 
trary, waived the privilege. But at all events, this 
ease was not an authority on either point, for it 
was rendered obsolete by the amendment to section 
836 by chapter 295 of the Laws of 1893, which ex 
tended the power to waive to the next of kin, heirs 
at law or any party in interest. Hardly had this 
amendment gone into effect when the court was 
called upon to interpret it in the case of Matter of 
Murphy, 85 Hun, 575, and this was its interpreta- 
tion thereof: 

“Prior to the amendment of 1893 the objection 
(to the doctor’s testimony as to testator’s physical 
and mental condition) would have been well taken. 
Renihan v. Dennin, 103 N, Y. 573; Matter of Cole- 
man, 111 N. Y. 220. The amendment took effect 
thirteen days before the testimony was offered. Be- 
fore then in such a case the right of waiver was 
solely with the executors named ina will. It is now 
urged on the part of the proponents that it was the 
legislative intent that all persons coming within the 
relations there mentioned, should unite to create the 
waiver and therefore the word ‘or’ should be 
treated as ‘and’ for the purposes of the interpre- 
tation of the amendment. It cannot reasonably be 
so construed. The purpose of the amendment was 
to open more widely the door to the introduction of 
the evidence of medical attendants of a deceased pa- 
tient when the validity of his will should be in 
question. The right of waiver was. therefore. ex- 
tended to others having the relations mentioned to 
the deceased, and to those having the legal relation 
of parties in interest. and who are properly in the 


action or proceeding in which the question arose be- 


fore the court. It follows that the exclusion of the 
evidence was error.” 


The next case in which the interpretation of these 
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sections came before the Appellate Division seems to 
be that of Pringle v. Burrows, 70 App. Div. 12. The 
court, however, did not seem to consider it neces- 
sary to go into a discussion of the point, in view of 
the decision in the case of Matter of Murphy, but 
quoted from this case the rule there stated as quoted 
in the last paragraph, adding to that this state- 
ment only: “The exclusion of the testimony sought 
to be elicited was because of the prohibition con- 
tained in section 834 of the Code of Civil Procedure, 
and such ruling, if made prior to the amendment of 
1893, embodied in section 836 of the Code, would 
have been right. Renihan v, Dennin, 103 N. Y. 573; 
Matter of Coleman, 111 N. Y. 220.” Neither the 
Murphy nor Pringle v. Burrows case has been car- 
ried to the Court of Appeals on this point, nor have 
they been disapproved or overruled, and yet in the 
Preston case, while holding contrary, neither one of 
them is discussed, distinguished, disapproved, or even 
mentioned in any way in discussing the exact point 
which they decided, nor is section 836 of the Code. 
ut this is not all, for the court supplements its 
first statement as to the admissibility of the doc- 
tor’s testimony with this further statement: “ There 
is no suggestion of any waiver under which the evi- 
dence objected to was made competent.” Let us 
look at the facts and see whether or not this is so. 
In the statement of the facts of the case on page 734 
is given the following: “Certain of the heirs at law 
and next of kin of the decedent filed an answer in 
said proceeding, alleging that the paper offered for 
probate was not the last will and testament of the 
deceased, and not his free, unrestrained and volun- 
tary act,” ete. It is clear, then, that the heirs at 
law and next of kin are “the contestants” men- 
tioned later, when it is said, “durirg the progress 
of the trial the contestants called as a witness Dr. 
Loper, who had been Preston’s fa\aily physician for 
many years.” Was this act not sufficient to con- 
stitute an “express waiver,” under section 836? It 
had been so held twice prior to this ease, once being 
by the Court of Appeals. The question arose and 
was so decided in the Pringle v. Burrows case, ante, 
where the court said: “It is insisted by the re- 
spondent that there was no ‘express waiver’ and 
that the mere calling of the physician as such was 
insufficient to constitute a waiver. This precise ques- 
tion, however, has been determined adversely to the 
respondent in Holeomb v. Harris, 166 N. Y, 257, 
where the court said: “It is difficult to imagine 
a clearer act of waiver than for the legal represen- 
tatives of a deceased patient to call his former phy- 
sician to the stand and ask him to disclose profes- 
sional information falling within the provisions of 
section 834 of the Code.’ We can add nothing to this 
authority which is controlling upon us.” Therefore, 
in the Pringle v. Burrows case the court held that 
the act of the heirs and next of kin, in calling the 


physician to the stand and asking him to testify as 
to the testator’s competency, was itself a waiver. 
Yet, while this is precisely what happened in the 
Preston case, the court says that there was no 
waiver, although it does not attempt to distinguish 
it from the Holeomb v. Harris or the Pringle v. Bur- 
rows case, 

It appears, then, that prior to the decision in the 
Preston case the cases of Matter of Murphy and 
Pringle v. Burrows, both of which were decided by a 
court of equal rank with that deciding the Preston 
case, and had not been overruled, had decided di- 
rectly contrary thereto on the first point, “ Who 
can waive the privilege of section 834?”; and that 
the Pringle v. Burrows and Holeomb v. Harris cases 
had held directly contrary thereto on the last point, 
“What is an express waiver of this privilege?” 

What, then, could have been the attitude or in- 
tention of the court in deciding directly contrary to 
these cases? The Holcomb v. Harris case being de- 
cided by the Court of Appeals, could not have been 
overruled by the Appellate Court in the Preston 
case, so it can hardly be said that it intended so to 
do. Nor can it well be said that its intention was 
to overrule the other two cases mentioned, for they 
are not discussed, distinguished or even mentioned 
in any way as is customary when it is so intended. 
Unfortunately this case did not go to the Court of 
Appeals, and still stands for what it is worth, Has 





any one an explanation? 
H. J. DRAKE, 


(of the Buffalo Bar.) 
Buffalo, June, 1908. 
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Lengthy Wills. 

Following on the incident of the will and twenty- 
five codicils of Lord Grimthorpe, we have this week 
a statement that the will of the late Duke of Devon- 
shire contains nearly 18,000 words. It would seem 
that, notwithstanding the legislative helps to shor- 
tening these instruments, we have not greatly ad- 
vanced in respect to brevity, in the case of import- 
ant wills, beyond the practice of many years ago. 
We remember a will of somewhere about the middle 
of the last century, a copy of which was printed and 
bound in a substantial quarto volume and carefully 
indexed. The truth is, of course. that if a testator 
makes complicated dispositions, he must expect a 
lengthy will, Although the Legislature has provided 
implied powers in abundance, these very powers fre- 
quently give rise to long provisions in the way of 
extension or variation of the statutory provisions. 
Let anyone look at the clauses extending the powers 
of the Settled Land Acts, for instance, contained in 
any well-drawn will of a large landed proprietor. 





The odd thing is that clients are so hard to per- 
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suade that the length of a will is quite unimportant 
if the result is smooth working of the provisions it 
contains. What do ten, twenty, or forty pages 
matter if costs of litigation and of frequent cases 
for the opinion of counsel are thereby avoided? 
Nevertheless, we imagine that most solicitors have 
clients of the “ half-sheet-of-note-paper ” order. We 
remember one many years ago who, in disgust at the 
verbosity of his legal advisers, took a sheet of folio 
paper ruled for cash, headed it “My Will,” and in- 
serted names of legatees and sums left them, like 
entries in a cash-book, ending up with “ Residue to 
; Executors and .’ Such a will 
would nowadays be expressed in little more room 
than the testator occupied, but no doubt the 
Streatham man, mentioned in the Westminster Ga- 
zette, who wrote simply, “ All for mother.—C. T.,” 
out-did any effort which a lawyer could make 
towards brevity, What we want to urge on solici- 
tors who are afflicted with the description of client 
above mentioned is that they should not give way to 
him, but should tell him that while brevity is quite 
compatible with a simple disposition, it is dangerous 
in the case of complicated dispositions.—Solicitors’ 
Journal. 











Survivorship When Persons Perish in the 
Same Calamity. 


One of the most recent discussions of survivorship 
when persons perish in the same calamity in the 
courts of New York was in St. John v. Andrews 
Inst., 117 App. Div. 698, 191 N. Y. 254. The Court 
of Appeals adopted the results found by the lower 
courts on the question of survivorship, and there- 
fore the treatment of that phase of the case by the 
Appellate Division is of particular importance. The 
Appellate Division stated the law of New York— 
where the common law rule still prevails—as fol- 
lows (syllabus) : 

“ At common law there is no presumption of sur- 
vivorship between persons who perish in a common 
disaster based upon a difference of sex, age or physi- 
cal condition and stength, nor is there a presump- 
tion the death of all occurred at the same instant. 
Yet through necessity in the administration of the 
law the title to real and personal property passes as 
if they had all perished at the same instant of time 
in the absence of facts or circumstances tending to 
show survivorship among them. Therefore, when it 
appears that a testator, his wife and a legatee all 
perished in a fire which consumed a dwelling house, 
the burden is upon the administrator of the legatee 
in order to entitle him to receive the legacy to prove 
facts and circumstances tending to show that she 





survived the testator. But under such circumstances, 








there being no presumption of death at the same 
time, there is no burden upon the administrator to 
overcome any presumption, but merely to prove the 
fact of survivorship as any other fact is required to 
be proved. Neither is it necessary to show that the 
deceased survived the testator for any length of 
time; survival for a second is sufficient.” 

The court, on analysis of the evidence, held that 
there was sufficient to support a finding of fact that 
the legatee in question had survived the testator and 
his wife, no serious attempt having been made to 
establish survivorship as between the testator and 
his wife. 

A recent decision involving a similar point was 
by the Court of Appeals, First District, California, 
in Grand Lodge, ete., v. Miller (April, 1908, 96 Pae, 
22). California has, by a provision of its Code, 
adopted substantially the Civil Law scheme of pre- 
sumptions of survivorship where persons die in the 
same disaster. According to one of these rules. if 
both the decedents were over 15 and under 60 years 
of age and the sex be different, the male is presumed 
to have survived. It appeared that a man and his 
wife, who were sleeping in the same bed, perished in 
the California earthquake of April 18, 1906, There 
was no direct evidence of actual survivorship, and 
the court discusses the circumstantial evidence, ar- 
riving at the conclusion that there was nothing to 
show which one had survived the other. The statu- 
tory presumption was therefore effectuated, it being 
held that the husband survived. 

It is probable that in this California case the ar- 
bitrary presumption, by which the distribution of 
beneficial life insurance certificates was made to 
turn upon the husband’s survivorship, accomplished 
justice. But in another case, where the circum. 
stances were different, the operation of the legal 
presumption might have just the contrary result. 

So far as we know there has been little disposition 
manifested in the different States of the Union to 
adopt the Civil Law policy of presumption. There 
may be practical arguments in its favor which have 
not come to our attention. According to our present 
light it seems proper to permit the common law rule 
to stand unchanged. It may be contended that in 
cases of intestacy devolution of property ought to be 
precise, and that a positive rule of some kind is 
desirable. On the other hand, it may be said that in 
the case of the death of an intestate husband and 
wife, if they leave living children, the question of 
survivorship is immaterial. If they die childless, 
probably it is better in the long run that the wife’s 
relatives should take her property and the husband's 
next of kin should receive the estate. 

Certainly reasons of practical weight should be 
advanced by persons advocating a change in the com- 
mon law rule where it now prevails—N. Y. Law 
Journal, 











OO EO EOS 





THE ALBANY LAW JOURNAL. 


251 








English Notes. 

the Appellate Division of the Supreme Court of 
New York has just rejected an application for the 
removal of Justice Joseph M. Deuel from the Special 
Sessions bench and ordered that the proceedings 
should be dismissed. It appeared to the referee, to 
whom the matter of the application was submitted 
by the court, that it was founded upon an allegation 
that the justice was interested in the publication of 
a magazine called “Town Topies,” in violation of 
the law prohibiting members of the judiciary from 
engaging in any business during their term of of- 
fice, and that he was in the habit of looking over 
the proofs of the magazine for the purpose of guard- 
ing it against the risk of civil or criminal proceed- 
ings. The Supreme Court were of opinion that a 
persistent violation of the statute prohibiting judi- 
cial officers from engaging in any other business 
would be a sufficient cause for removal, but that the 
justice did not appear to have any pecuniary inter- 
est in the corporation beyond that of a stockholder. 
Although vice-president of the corporation, he was 
charged with no specific duties in relation to it. 
We are not aware of any law disabling English 
judges from engaging in business, and we have 
hearé that they have occasionally been directors of 
joint stock companies. But their tenure of office is 
more permanent than that of the judiciary of the 
United States, and their duties must so far engross 
their time as to leave no leisure for any independent 
and remunerative labor.—Solicitors’ Journal. 

We read that an action of an unusual character 
came before the County Court at Grimsby last week. 
A second engineer claimed damages from the chief 
engineer of a local trawler for words uttered falsely 
and maliciously, the words being that the plaintiff 
was not a member of a certain trade union. It was 
argued on behalf of the plaintiff that, although ac- 
tions for slander and libel were not maintainable in 
the county court. yet an action on the case might 
be brought there, founded upon a falsehood, which. 
although not defamatory, was maliciously published 
and caleulated in the ordinary course of things to 
produce actual damage to the plaintiff. The judge 
held, on the authority of Ratcliffe v. Evans 1892, 2 
Q. B. 524), that the action would lie, and further 
that it might be brought in the County Court, In 
Ratcliffe v. Evans the action was brought for a false 
statement that the plaintiff had ceased to carry on 
his business of engineer and boilermaker, and that 
the firm of Ratcliffe & Sons did not then exist, 
whereby the plaintiff suffered damage. The Court of 
Appeals lay down in the clearest language that an 
action will lie for written or oral falsehoods not 
actionable per se, nor even defamatory, where they 
are maliciously published. where they are calculated 
in the ordinary course of things to produce, and 
where they do produce, actual damage. Such an ac- 





tion is not one of libel or slander, but an action on 
the case for damage wilfully and intentionally done 
without just occasion or excuse, analogous to an ac- 
tion for slander of title. In Ratcliffe v. Evans the 
falsé statement was made concerning the manufac- 
tures of the plaintiff, and in the case in the County 
Court concerning the plaintiff himself, but this, in 
our opinion, can make no difference. In either case 
a, damage to the plaintiff was natural and probable 
consequence of the injury complained of. And as- 
suming that a cause of action exists, the decision of 
the Court of Appeal that it is not one of “libel or 
slander” must clearly take it out of the exception 
of “libel or slander” from the ordinary jurisdic- 
tion of the County Court.—Solicitors’ Journal. 





2:03 


Law Binding. 

The committee on bindings of the American Asso- 
ciation of Law Libraries is making an effort to in- 
duce law book publishers to adopt a cloth or buck- 
ram binding instead of law-sheep binding. The late 
Judge James B. Bradwell was a pioneer in this 
as in many other things. For years he advocated in 
the Legal News the use of buckram as a binding. 
Mr. Edwin Gholsox librarian ot the Cincinnati Law 
Library Association, presents the question from the 
economic point of view of the law library. He says: 

“The law libraries of the country are now facing 
. very serious problem. The income of most of them 
is limited, hence, if the larger part of their avail- 
able funds are spent for rebindings, the number of 
new books which they are able to purchase is cor- 
respondingly decreased, and this, of course, works to 
the detriment of the publishers. 

“Tt is no exaggeration for me to say, for it is 
hased upon my own experience here, that approxi- 
mately one-fourth of the income of every large law 
library in the country is absolutely and needlessly 
wasted, and that this sum might be saved to them 
and put to a much better use, if the law book pub- 
lishers would only adopt a good grade of cloth or 
buckram binding instead of the ‘law-sheep’ they 
now use, The life of the best of this law-sheep, ex- 
posed on open shelves to the action of an atmosphere 
laden with the gases thrown off in the combustion 
of either soft or hard coal, averages less than four 
years, while a good article of cloth binding, subject 
to the same conditions, will last indefinitely. Some 
eight years ago, when I took charge of this library, 
my first innovation was to substitute a heavy can- 
vas instead of the law-sheep that had been used on 
our rebindings. Out of the ten thousand volumes 
bound in this material now on our shelves only one 
single volume has gone back to the bindery, and this 
upon a book which was subjected to the most con- 
stant and severe use. Of the new books which have 
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come in during this same period, and which were 
bound in law-sheep, fully one-fifth have already had 
new bindings, and hundreds of others are in a con- 
dition requiring it.”—Chicago Legal News. 





Use in Business of Former Employer’s Name. 


In a reeent number of the Law Journal (London) 
the following editorial article appeared: 

“In walking through the streets of any English 
town one constantly reads, in additton to the name 
of a tradesman over his 
Messrs. So-and-So’s.” 


the words ‘from 
The meaning of these words 
It is that the shopkeeper has pre- 
viously been in the employment of the firm men- 
tioned, and the statement is made to inspire the 
public with confidence in his capacity. In Cundey v. 
Lervill, heard before Mr. Justice Parker last week, 
the plaintiff, who owns the famous tailoring business 
known as ‘ Poole’s,’ sought to restrain the defend- 
ants, tailors at Eastbourne, from stating that one of 
the members of the firm was ‘from Poole’s.’ He had, 
in fact, been for many years in Poole’s employment, 
though only as a journeyman. The representation 
was, therefore, literally true. The plaintiffs, how- 
ever, suggested that it impliedly suggested that by 
reason of his employment at Poole’s the particular 
defendant had qualifications which the nature of his 
work with that firm could not have enabled him 
to acquire. Mr. Justice Parker, however, did not 
consider that there was in fact anything in the na- 
ture of a false representation. Even if there had 
been, there was no evidence that the plaintiff had 
sustained damage, and he held, therefore, that there 
was no right to an injunction, The decision is 
clearly sound; for damage is an essential part of 
the cause of action for false statements, not defam- 
atory in themselves, made with reference to another 
person’s business. Of course, if there had been any 
representation that the former employers were in 
any way connected with the defendant’s business, 
that would have been a good ground for granting an 
injunction but the mere puffing reference to them in 
the description of the firm was not such a represen- 
tation and there remained, therefore, no cause of 
action.” 

It is probable that under the facts disclosed the 
decision above referred to was right. If the person 
using the former employer’s name is not guilty of 
any misrepresentation, express or implied, there 
would appear in the ordinary ease no element of 
damage to the employer, unless, possibly, the diver- 
sion of some little part of the latter’s trade. Some 


shop, 


is plain enough. 


customers might conclude that they could procure 
practically as good merchandise at the ex-employee’s 
establishment, at perhaps, a lower rate. Probably, 











however, this factor is too slight and too hypotheti. 
cal for serious consideration. 

Cases might, however, arise in which a court of 
equity might very well intervene with an injunction, 
In Unfair Competition cases the feature of deception 
of the public is almost, if not quite, as important 
as that of damage to the complainant. Describing 
oneself, for business purposes, as formerly in the em. 
ploy of another, we should say fairly implies that 
the advertiser is an honorable graduate from the old 
establishment. If an employee who had been dis- 
charged for incompetency or dishonesty should at- 
tempt to bolster himself upon the reputation of his 
former employer an injunction should be granted in 
the interest of the public. In such case the injune- 
tion might also be put upon the ground of injury to 
the complainant other than pecuniary damage. In 
Legal Aid Society v. Wage Earners’ Legal Aid Ass’n 
(N. ¥. Law Journal, April 21, 1908), Mr. Justice 
Dowling granted an injunction against the use of 
the defendant’s name because it so closely approxi- 
mated to that of the plaintiff. It appeared that the 
defendant was engaged in the business of prosecuting 
legal proceedings for compensation, whereas the 
plaintiff was a charitable institution, The decision 
was based principally upon protection of the public 
from deception, but one of the grounds of relief was: 
“Nor should plaintiff be subjected to the miscon- 
struction of its procedure 
cause.” 

In Blane v. Blane, 47 N. Y. Supp. 694. it was held 
that a court might properly, as incidental to grant- 
ing a decree of divorce in favor ot a husband, enjoin 
the wife from using her husband’s name or any por- 
tion of it. In that case the defendant was punished 
for contempt for using her former husband’s name 
for theatrical purposes in her 
actress, 


which such acts might 


vocation as an 


The judicial disposition is constantly increasing 
to protect one’s rights in his own personalty, and 
the attributes thereof, from wanton or mercenary 
invasion by outsiders. (Vanderbilt v. Mitchell, N. 
J., 67 Atl. 97; Edison v. Edison Polyform Mfg. Co., 
N. J., 67 Atl. 392; Pavesich v, New England Life 
Ins. Co., 122 Ga. 190; contra, Roberson v. Rochester 
Folding Box Co., 171 N. Y. 538.) The right of a 
man to use his own name in business, although it 
be the same as that of other persons who are prorti- 
nent in the same business, is generally recognized, 
the second user being required simply to differen- 
tiate his use so as not to deceive the public. We 
should say that the converse of this principle should 
be applied so as to enable a person to enjoin the use 
for trade purposes of his own name or a business 
name of which he is proprietor, wherever a fair 
presumption is made to appear that the public will 
be deceived or that the complainant will be injured 
pecuniarily or subjected to misconstruction. 
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In the State of New York the use, for trade pur- 
poses, of the name of a former employer, being a 
natural and living person, would seem to be covered 
by the express language of chapter 132 of the Laws 
of 1903.—N. Y. Law Journal. 





7:0; 


Bi-Partisan Selection of Judges. 


The principle of non-partisanship, or, better, bi- 
partisanship, in the selection of the justices of our 
higher courts deserves the attention and approval it 
is receiving in many quarters at this time, The 
narrow view formerly prevalent that the majority 
party should grab everything in sight because on 
some current issues most of the voters agreed with 
it no longer holds. A process of emancipation from 
this form of bigotry has been going on for years 
until to-day there are few enlightened citizens who 
do not admit that on some lines of public service 
the minority party has a moral and should have a 
legal right to representation. 

This is true especially of the judiciary. No party 
has a monopoly of merit or brains in the legal pro- 
fession, and the nature of judicial functions is such 
that public confidence in the integrity and fairness 
of the courts will be strengthened by the knowledge 
that the judges are not chosen exclusively from one 
political organization and on account of their fidel- 
ity to party interests. 

This question is of importance at this time be- 
cause the fourteen-year term of Judge Albert Haight, 
of the Court of Appeals of this State, expires, and 
his successor on that bench must be nominated and 
elected this year. Judge Haight has been thirty-six 
years on the bench, first as county judge of Erie 
county, and later as justice of the Supreme Court 
and associate judge of the Court of Appeals, both 
by appointment, and election. In politics he is a Re- 
publican, but in 1890 he was re-elected justice of the 
the of both the 
Republican and Democratic parties. That same year 
Judge Earl, a Democrat, was elected to the Court of 
Appeals on the nominations of both parties. In 
1892. Judge Andrews, re-elected 
chief judge of the Court of Appeals on the nomina- 
tion of the Republicans and Democrats. 
1893, Judge O’Brien, elected 
to that court on the nomination of both parties, 
as was Judge Edward T. Bartlett, Republican, in 
1897, In 1904 Judge Cullen, Democrat, was elected 
chief judge, and Judge Werner, Republican, asso- 
ciate judge of the Court of Appeals on the Republi- 
can and Democratic nominations, and in 1907 Judge 
Willard Bartlett, Democrat, and Judge Edward T. 
Bartlett, Republican, were elected to the same high 
tribunal on like nominations by the two parties. 


Supreme Court upon nomination 


epublican, was 


The next 


year, Democrat, was 








It will be seen from these citations that bi-parti- 
san selection of judges of the Court of Appeals and 
of the appellate divisions has become a well settled 
judges of the highest court by the bar associations 
policy. In a recent speech at a banquet given to the 
of Albany and Rensselaer counties, former Governor 
David B. Hill showed that the Constitution of 1867 
expressly provided for the representation of the mi- 
nority party on the bench of our highest State court. 
This provision, was limited to the first 
election under that instrument, .But public opinion 
has repeatedly since then shown that it was in sym- 


however, 


pathy with the policy under consideration by de- 
manding of the two leading parties the nomination 
of the same man by the two parties for the highest 
court of the State. 

In the course of his speech Mr. Hill made an earn- 
est plea in favor of Judge Haight’s renomination 
this year. 
Hill’s loyalty to the Democratic party; but, on the 
other hand, it is to his credit to say that while he 


No one will question former Governor 


was Governor he showed his devotion to the prin- 
ciple he now advocates by appointing Judge Haight 
associate judge of the Court of Appeals, Second 
Division. 

The conventions of both parties have frequently 
responded to the appeal for non-partisan or bi-par- 
tisan appointments. This year it is the Democracy’s 
turn to prove its public spirit by re-nominating and 
helping re-elect Judge Haight, a Republican. Last 
year the Republicans of the State participated in 
making a like concession. 

Judge Haight’s long experience on the bench, his 
tried and approved integrity, his profound knowl- 
edge of the law, and his judicial spirit eminently en- 
title him to this recognition of his merit and fidel- 
ity.—Rochester Democrat and Chronicle. 





2:0: 


Notes of Cases. 


Innkeepers—Who Are?—* Public Hotel.”—In Nel- 
son v. Johnson, in the Supreme Court of Minnesota 
(June, 1908, 116 N. W. 828), it appeared that the 
defendant held out his house, of which he was the 
keeper, as a hotel in which furnished rooms were to 
let for a single night or longer time. In the regular 
course of business he let without special contract, at 
stipulated prices, rooms therein, for a single night 


‘or a longer time, as was desired, to all who applied 


in a fit condition to be received. 


He kept an office 


‘therein, which was in charge of clerks and open at 


all hours for the reception of guests, in which a 
register was kept for the guests to inscribe therein 
their names and addresses. There were not main- 
tained at or in connection with the house any facili- 
ties for supplying guests with food and none was 
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furnished to them by the defendant. It was held that 
the house was a public hotel, and that the defendant 
as keeper thereof was liable to the plaintiff, a trav- 
eler, who was a guest therein, for money stolen in 
the nightime from him while he was in his room. 
without the negligence of either party, 
said in part: 

“The reasons for this conclusion cannot be better 
stated than they were by the learned trial judge in 
his able and helpful memorandum: ‘It seems to me 
impossible to suggest any reason why, upon prin- 
ciple, the extreme degree of liability should or should 
not be imposed upon the keeper of a place where the 
traveling public are offered lodgings, according as 
he does or does not furnish meals for his lodgers. 

The need for protection to the traveler’s 
property is incident to his lodging and not to his 
eating. It is while he is asleep in his bed and his 
personal belongings are unguarded by his own watch- 
fulness, that for the security of his property he 
needs to invoke the most stringent rules of the law 
of bailment. Especially in large cities does he need 
this protection. The exigencies of travel bring him 
often to unfamiliar places and at hours and under 
conditions when investigation is impracticable. He 
must go for bed and shelter to the place which he 
finds open for his accommodation, trust himself and 
his property to a stranger, and accept practically 
without opportunity for selection the quarters as- 
signed to him. The rush and turmoil of ‘the city 
afford to the thief his most attractive field of opera- 
tion, and the stranger more than others is exposed 
to his depredations. These considerations 
lead to the conclusion that the necessities of modern 
life demand that the extreme degree of responsibility 
for the property of the guest be applied to the keeper 
of a place of entertainment for travelers, according 
to the essential features of the relation, and not in 
fixed adherence to old definitions. or according to 
the name by which the place. is known—whether 
“inn,” “hotel” or “ lodging-house.’ ” 

It is, however, stated in many of the text books 
and encyclopedias that a place which does not fur- 
nish the traveler with both lodging and food is not 
an inn. Nearly all of the adjudged cases cited in 
support of this proposition rely upon the very in- 
teresting opinion of Judge Daly, in the case of Crom- 
well v. Stephens, 2 Daly, N. Y. 15, in which it is 
stated that a mere lodging house, in which no provi- 
sion is made for supplying lodgers with their meals. 
wants one of the essential requisites of an inn. The 
question at issue in that case was not whether the 
proprietor of the house was liable to his guests as a 
keeper of a common inn, but whether the house was 
a hotel within the meaning of an ordinance fixing 
water rates for hotels. An examination of the cases 


The court 


cited in that opinion raises a grave doubt whether 
facilities for furnishing guests with meals was, even 








at the time the decision was made, an essential 
requisite of a hotel. However this may be, the ques- 
Mr. Schouler says: ‘ Whether 
the utter omission to provide a place for meals on 
the premises is enough to take a house for transient 
lodgers out of the legal fellowship of inns is not 
clearly determined.’ (Schouler on Bailments, see. 
278.) The question here under consideration was 
before this court in the case of Johnson v. Chad- 
bourne Co., 89 Minn. 310, 94 N. W. 874, 99 Am. 
St. Rep. 571, but was not directly decided, for the 
reason that there was a restaurant connected with 


tion is an open one, 


the hotel in question in that case, although it was 
not owned or controlled by the proprietor of the 
hotel. The logic of that case, however, leads directly 
to the conclusion that supplying guests with meals 
is not now one of the essential requisites of a hotel, 
in order to charge the proprietor thereof with the 
liability of a keeper of a common inn; and we s0 
hold. 

“There is a clear distinction between a mere pri- 
vate lodging house and a hotel where no meals are 
served. Such a hotel or inn is a house the proprie- 
tor of which ‘ holds out that he will receive all tray- 
elers and sojourners who are willing to pay a price 
adequate to the sort of accommodation provided, and 
who come in a situatien in which they are fit to be 
received.’ The keeper of such a house is bound, with 
out making any special contract therefor. to pro 
vide for all, to the limit of his facilities, at a rea 
sonable price: but the proprietor of a private lodg 
ing house is not bound to receive all who apply. but 
the has the right to select his guests. contracting 
specially with each, The facts found in this case 
clearly justify the conclusion of law that the de- 
fendant was liable as the keeper of an inn or hotel.” 





Carriers—Street Railroads—Parallel Tracks—Ne- 
gligence.—In La Barge v. Union Electric Co., in the 
Supreme Court of Towa (June, 1908, 116 N. W. 
816), it appeared that the seats on defendant street 
railway company’s car extended transversely. leav- 
ing no passageway down the middle. the passengers 
entering the space between the seats directly from 
the foothoard on the outside of the car. The sides 
of the car were not inclosed. except by upright posts 
erected at the ends of the seats. On the outside of 
these posts were attached perpendicular handholds 
for the convenience of passengers in getting on or 
off. While moving. a rail or guard was let down on 
the left side of the car. about three feet above the 
floor. and with the upright posts constituted the only 
The space between two cars 
standing at rest on the tracks was about eleven 
inches, but the tracks were uneven, the rails being 
depressed at the joints, thus permitting the cars 
when in motion to rock and sway. thereby reducing 
the space between them. Plaintiff’s intestate, a pas 


barrier on that side. 
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senger, gave the end seat, which he occupied, to a 
lady, the car being crowded, and stood with his back 
against the guard rail and post, and on throwing 
back his head in laughter, so that it extended a few 
inches beyond the post, was struck by the post o1 
handrail of a car moving rapidly in the opposite di- 
rection and fatally injured. It was held that the 
question of decedent’s contributory negligence was 
for the jury. 

Undue Influence.—In Weston v. Hanson the Su- 
preme Court of Missouri, Division No. 2 (May, 1908, 
111 8. W. 45). upon a review of voluminous evidence, 
afirms a decision sustaining the will of an aged 
man, attacked on the ground of undue influence al- 
leged to have been exercised by the principal legatee. 
It was specifically held that the fact that testator, 
botn before and after his wife obtained a divorce 
from him, was enamored of his wife’s niece, to whom 
he bequeathed the bulk of his property, and with 
whom he was shown to have sustained illicit rela- 
tions, was insufficient to establish undue influence, 
where it appeared that testator was a man of strong 
will, and after the divorce went alone to his attorney 
and procured the execution of the will according to 
his own desires without the beneficiary’s interposi- 
tion. The following is from the opinion: 

“In Sunderland v. Hood, 13 Mo. App. 232, it was 
held that a will produced by influence arising from 
unlawful sexual intercourse between the testator and 
the legatee is not void, unless such influence was ex- 
erted in restraint of the will of the testator. The 
court said: ‘There is no direct evidence that the de- 
fendant exerted any influence over Sunderland at the 
time of making his will, unless we are to hold that 
if a man knowingly and wrongfully lives in a state 
of concubinage or adultery and the woman by the 
influence of such cohabitation procures a will from 
her paramour cutting off his relatives, the will must 
be held void for illegal influence. But we do not 
think this is the law. If the will was the free choice 
and judgment of a person in possession of the neces- 
sary facts, not deceived or tricked in any way and 
really free at the time he made the will, we do not 
think that the law will consider the morality of his 
motives. Every will is procured by some influence. 
It is enough. as to this, that free choice and judg- 
ment are not interfered with. 
hibit a man from making a will in favor of a wo- 
man with whom he has maintained and maintains 
at the time of making a will an illicit intercourse.’ 
That ruling was approved by this court in the same 
ease (84 Mo, 293), wherein it is also ruled that the 
case of Dean v. Negley, 41 Pa. 312, 80 Am. Dec. 
620, does not give any support to the position that 
‘the influence of an adulteress over her paramour 
will, in itself, avoid his will in her favor.’ While in 
the subsequent case of Rudy v. Ulrich, 69 Pa. 177, 
8 Am. Rep. 238, it was held that the ruling in Dean’s 





The law does not pro- 





case was correct under the circumstances, it is de- 
nied, as a universal proposition, that a meretricious 
relation between the testator and the legatee is of 
itself proof of undue influence. To the same effect 
is Wainwright’s appeal, 89 Pa. 220. In Shipman v. 
Furniss, 69 Ala. 555, 44 Am. Rep. 528, it was held 
that where one living in illicit relations with an- 
other gives to such person property of considerable 
value, especially when the donor in making the gift 
excluded natural objects of his bounty, the transac- 
tion will be reviewed by a court of equity with such 
suspicions as to cast upon the donee the burden of 
proving that the donation was the result of free 
volition and was not superinduced by fraud or undue 
influence. But in that case the legatee’s own attor- 
ney drafted the instrument, and she accompanied the 
grantor to the city and also to the attorney’s office, 
both when the instructions were given for its prepa- 
ration and at the time it was signed, The evidence 
in the case failed to show that any compulsion was 
used tending to overcome the free agency of the 
grantor at the immediate time the deed was signed, 
but his habits of frequent and excessive intoxication 
and sexual indulgence seemed to have impaired both 
his mental and physical condition to such an extent 
as to render him easy of control and susceptible to 
wrongful influence, and he came under the absolute 
control and dominion of the legatee. In Smith v. 
Henline, 174 Tl. 184, 51 N. E. it is held that in 
determining the question of undue influence the jury 
may consider the fact of the existence of an_ illicit 
relation between the testator and the beneficiary in 
the will, Where there is proof tending to show con- 
straint and interference by her, and the testator’s 
impaired mental capacity, loss of will power, sick- 
But in that 
case the devisees were present at the time of the ex- 
ecution of the instrument. and it was through their 
machinations and fraud that its execution was pro- 
cured, and the court clearly intimated that it was be- 
cause there was evidence tending to show constraint 
and interference, impaired mental capacity, loss of 
will power and sickness or disease at the time of the 
making of the will that the burden was upon the 
beneficiaries in the will to show that it was a free 
and voluntary act of the testator. In McClure v. 
McClure, 86 Tenn. 173, 6 S. W. 44, it is held that 
suspicion usually attaches to a bequest to a mistress, 
especially if it be unnatural; but suspicion is not 
evidence of anything, and is entitled to no considera- 
tion in the trial of any cause. 


997 


asl, 


ness or disease when making the will. 


These cases are all answered by the evidence in 
the case at bar, which does not show that the de- 
fendant was present at the time of the execution of 
the will. Nor does it show that she ever knew that 
it was about to be executed, or that she had any 
conversation with the testator in regard to it be- 
fore its execution; but it does show that the testator 
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. . . ' 
was a man of intelligence, a shrewd business man, 


who had occupied prominent positions, and that he 
was a man of fine physique and of strong will 
power; that he went alone to his attorney and em- 
ployed him to prepare his will; gave him full and 
explicit directions as to how he wished to dispose 
of his property, also the names and places of resi- 
dence of each of his children, and was at that time 
in possession of all his mental faculties, and it is 
only in the absence of some one or more of these 
conditions that the authorities which we have re- 
ferred to, except Dean v. Negley, supra, and Me- 
Clure v. McClure, supra, have held that a presump- 
tion of undue influence arises from meretricious re- 
lations existing between the donor and the donee. 
Dean’s case has been overruled, or its holding modi- 
fied, by subsequent cases in the same court, and this 
court and the St. Louis Court of Appeals declined 
to follow it (Sunderland v, Hood, supra). Besides, 
such an inference should not be drawn from the evi- 
dence relating to the relations which existed between 
the testator and the devisee in the case at bar in 
the absence of proof that Mary Hanson ‘exerted her 
influence in the procuration of the will’ (Arnault 
v. Arnault, 52 N. J. Eq. 801, 31 Atl. 606; Dickie v. 
Carter, 42 Ill. 376). The presumption is in favor 
of the theory that the will expresses the purpose 
and intention of the testator. ‘Without proof that 
a mistress influenced a testator directly in procuring 
a will in her favor, it cannot be inferred from their 
relations that she secured an influence over him 
which she would naturally and improperly exert to 
advance her interest.’ (In re Middleton’$ Case, 68 
N. J. Eq. 584, 59 Atl. 454; Monroe v. Barclay, 17 
Ohio St. 317, 93 Am. Dec, 620; Matter of Mondorf, 
110 N. Y. 456, 18 N. E. 256). The law as announced 
in Middleton’s Case, supra, is, as we understand it, 
the law of this State as declared in Sunderland v. 
Hood, 13 Mo. App. 232, and Sunderland v. Hood, 84 
Mo. 293, and to which we adhere.” 
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Among the Late Decisions. 


That a street car company cannot escape liability 
for the injury of a passenger through derailment of 
a car because the derailment was caused by a brick 
placed on the track by a stranger, is declared in 
O’Gara v. St. Louis Transit Co. (Mo.), 12 L. R. A. 
(N. S.) 840, if, by the exercise of the high degree of 
care and diligence which such corporation must exer- 
cise toward their passengers, the motorman could 
have seen the brick in time to avoid running upon it. 


A bequest to executors to distribute the property 
among benevolent objects is held, in Re Dulles (Pa.), 
12 L. R. A. (N. 8.) 1177, not to be too indefinite to 





be permitted to stand, 





In case of a clause in a chattel mortgage purport- 
ing in terms to cover after-acquired personal prop- 
erty not yet in existence, it is held, in Zartman y, 
First Nat. Bank (N. Y.), 12 L. R. A. (N. 8S.) 1083, 
that equity will give effect to it so far as practicable, 
provided no interest is affected except that of the 
mortgagor or mortgagee; but that it will not grant 
relief if the interests of creditors are involved, 


One who has contracted to sell real estate of which 
he has placed the vendee in possession is held, in 
Heppenstall v. Leng (Pa.), 12 L. R. A. (N.S.) 652, 
to have no right, upon the vendee’s refusing to pay 
the purchase money because of an outstanding ad- 
verse title, to proceed under a statute permitting 
one in possession of real estate to obtain a rule on 
one claiming an adverse title, to bring ejectment to 
try the title. 


A State statute making a carrier recognizing a 
through contract the agent of all connecting carriers, 
and liable to the consignee for loss of, or injury to, 
the property, whether it occurred on its line or not, 
with the right to recover over against the carrier in 
fault, is held, in Venning v, Atlantic Coast Line R. 
Co, (S. C.), 12 L. R. A. (N. S.) 1217, to be invalid 
as applied to interstate shipments. 


A statute making property acquired after marriage 
community property is held, in Brookman v. Durkee 
(Wash.), 12 L. R. A. (N. S.) 921, not to apply to 
property so acquired by a non-resident at his domicil 
in another State, and invested by him in real estate 
within the State where the statute exists. 


The attempt by a labor union to coerce a mill 
owner to unionize his mill by refusing to handle his 
product unless he does so, and notifying prospective 
customers of that fact, is held, in Purvis v. Local 
No. 500, United Brotherhood, ete. (Pa.), 12 L. R. A. 
(N. S.) 642, to be properly enjoined as an unlawful 
conspiracy. 


The constitutional property rights of the owner of 
a private oyster bed are held, in Windsor v. State 
(Md.), 12 L. R. A. (N. S.) 869, not to be infringed 
by a statute forbidding the taking therefrom of 
oysters under a certain size. 


A subsequent creditor is held, in Marsters v. 
Umpqua Valley Oil Co. (Or.), 12 L. R. A. (N. 8.) 
825, to have no right to attack a corporate mort- 
gage on the ground that it was for the benefit of a 
director, and was authorized at an illegal meeting 
with no quorum present. 


Whether rates which have been charged by an irri- 
gation company for water service are unreasonable 
is held, in Salt River Valley Canal Co. v. Nelssen 
(Ariz.), 12 L. R. A. (N. S.) 711, to be a proper sub- 
ject for judicial inquiry. 








